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US. Customs Service 


Treasury Decisions 


(T.D. 82-4) 


Bonds 


Approval and discontinuance of Carrier’s Bonds, Customs Form 3587 


Bonds of carriers for the transportation of bonded merchandise 
have been approved or discontinued as shown below. The symbol 
“DPD” jndicates that the bond previously outstanding has been dis- 
continued on the month, day, and year represented by the figures 
which follow. ‘‘PB” refers to a previous bond, dated as represented 
by figures in parentheses immediately following, which has been 
discontinued. If the previous bond was in the name of a different 
company or if the surety was different, the information is shown in 
a footnote at the end of the list. 


Dated: December 31, 1981. 





| 7 1 
| Date of Filed with district 
Name of principal and surety Date of bond approval | director/area 

| director/amount 


if 
| 
| 


Ace Doran Hauling & Rigging Co., 1601 Blue Rock | Oct. 1,1981 | Nov. 17,1981 Cleveland, OH 
St., Cincinnati, OH; motor carrier; United States $100,000 
Fidelity & Guaranty Co. 

(PB 6/11/76) D 11/17/81 


Broes Trucking Co., Inc., P.O. Box 168, Paulsboro, 5 Nov. 23,1981 | Philadelphia, PA 
NJ; motor carrier; The Continental Ins. Co. $50,000 


L. A. Chitwood, Jr., Stark Industrial Park, Charles- | Nov. 25, 1981 | Charleston, SC 
ton Heights, SC; motor carrier; United States Fira | $25,009 
Ins. Co. 
(PB 6/16/75) D 11/25/81! 


| 
Dawes Transport, Inc., 9001 W. Brown Deer Rd., | Nov. 2,198 Nov. 24,1981 | Milwaukee, WI 


| 
| | 


P.O. Box 23485, Milwaukee, WI; motor carrier; $25,000 
United States Fidelity & Guaranty Co. | 


Dohrn Transfer Co., P.O. Box 1237, Rock Jsland, Ill; | June 1,1973 22, 1973 Chicago, IL 
motor carrier; Hartford Accident & Indemnity Co. | $25,000 
D 11/17/81 


See footnotes at end of table. 
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Name of principal and surety 


Gary Wayne Parish, dba: G & C Freight Service, 
647 South West 143, Seattle, WA; motor carrier; 
Allied Fidelity Ins. Co. 


Horseless Carriage Carriers Inc., 61 Iowa Ave., Pater- 


son, NJ; motor carrier; Washington International 
Ins. Co. 


Lindholm Farms, Inc., P.O. Box 279, Georgewest, 
TX; motor carrier; Aetna Ins. Co. 


McAuley’s Transfer Ltd., Box 38, Centreville, New 
Brunswick, Canada; motor carrier; St. Paul Fire & 
Marine Ins. Co. 


Midwest Container Services, Inc., 5717 Hamlet Ave., 


Cleveland, OH; motor carrier; St. Paul Fire & 
Marine Ins. Co. 


Mid-West Truck Lines Ltd., 1216 Fife St., Winnipeg, 
Manitoba, Canada; motor carrier; American Mo- 
torists Ins. Co. 


(PB 10/15/59) D 11/17/812 


Morgan Drive-Away, Inc., 28651 U.S. 20 West, Elk- 
hart, IN; motor carrier; Washington International 
Ins. Co. 

(PB 12/17/79) D 11/18/81 3 


Alvin P. Murphy, 302 S. Merriam, Miles City, MT; 
motor carrier; Continental Ins. Co. 
D 11/20/81 


National Cold Transport, Inc., 180i N.W. First 


Avenue, Miami, FL; motor carrier; Aetna Ins. Co. 
D 11/16/81 


Billie Cellum, dba: Pat’s Truck Brokerage, P.O. 
Box 687, Pharr, TX; motor carriers; American Em- 
ployers Ins. Co. 

D 11/18/81 


Pe Ben Industries Co., Ltd., 17 St. and 45 Ave., 
P.O. Box 5805 Station L, Edmonton, Alberta, 
Canada; motor carrier; Ins. Co. of North America 


Pinson Air Freight of Chattanooga, Inc., 6119 Air- 
ways Blvd., Chattanooga, TN; motor carrier; St. 
Paul Fire & Marine Ins. Co. 


Reliance Truck Co., 2500 N. 24th Ave., Phoenix, AZ; 
motor carrier; Travelers Indemnity Co. 


Roberts Express, Inc., 2088 Arlington Rd., P.O. Box 


7162, Akron, OH; motor carrier; Buckeye Union 
Ins. Co. 


(PB 11/25/80) D 12/1/81 4 


Roll-On, Inc., Box 1962, Clovis, NM; motor carrier; 
Royal Globe Ins. Co. 
D 12/10/81 


See footnotes at end of table. 





Date of bond 


July 


Oct. 


Oct. 


Nov 


Sept 


Nov. 


6, 1981 


29, 1981 | } 


29, 1981 


. 23, 1981 


| Nov. 


. 13, 1981 


- 10, 1981 


19, 1979 


16, 1981 


1, 1981 


5, 1981 


. 20, 1981 


. 29, 1979 





Date of 


approval 


. 20, 1981 


- 16, 1981 


17,1981 


. 23, 1981 


- 19,1981 


. 17, 1981 


- 18, 1981 


. 27, 1974 


13, 1972 


29, 1979 


. 20, 1981 


. 24, 1981 


. 23, 1981 


1, 1981 








| 
Filed with district 


diract or/area 
director/am unt 


Seattle, WA 
$25, 099 


Newark, NJ 
$50, 000 


Laredo, TX 
$50, 000 
St. Albans, VT 


$25, 000 


Cleveland, OH 
$100,000 


Pembina, ND 
$25, 000 


Chicago, IL 
$35, 000 


Great Falls, MT 
$25, 000 


Miami, FL 
$50,000 


Laredo, TX 
$25,000 


Great Falls, MT 
$100,000 


New Orleans, LA 
$25,099 


Nogales, AZ 
$25,000 


Cleveland, OH 
$50,000 


Ogdensburg, NY 
$25,009 
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| 


Name of principal and surety | Date of bond | 


Date of | Filed with district 
approval | direct >r/area 
| director/amount 


H. C. Schmieding Produce Co., Inzc., P.O. Box 353, Nov. 2,1981 | Nov. 25,1981 | New Orleans, LA 
Springdale, AZ; motor carrier; The Am2rizan In3. $25,000 
Co. | 


(PB 11 /2/76) D 11/25/81 5 


South End Cartage Corp. of DE, 4222 S. Knox Ave., 30, 1981 . 19,1981 | Chicago, IL 
C hicago, Ill; motor carrier; The Home Indemnity $35, 000 
Co. 


(PB 11/1/79) D 11/19/81 
Tacony Freight Systems, Inc., 2301 Church St., Phil- 30, 1981 N 


adelphia, PA; motor carrier; St. Paul Fire & Marine 
Ins. Co. 


. 19,1981 | Philadelphia, PA 
$100, 000 


Willowbrook Truck Lines, Inc., 301 Broadway, Jersey Nov. 6, 1981 


. 23,1981 | Newark, NJ 
City, NJ; motor carrier; Peerless Ins. Co. 


$50, 000 





Yellow Forwarding Co., P.O. Box 7270, 10990 Roe | Nov. 1, 1981 | 
Ave., Overland Park. KS; motor carrier; The Trav-} 
elers Indemnity Co. 
(PB 10/28/76) D 11/18/81? 


- 18,1981 | Chicago, IL 
$50, 000 


Yellow Freight Systems, Inc., 10990 Roe Ave., P.O. | Nov. 1, 1981 Nov. 17, 1981 | 
Box 7270, Shawnee, Mission, KS; motor carrier; The | 
Travelers Indemnity Co. 
(PB 11/1/76) D 11/17/81 8 





1 Surety is The Continental Ins. Co. 
2Surety is U.S. Fidelity & Guaranty Co. 
3Surety is American Motorists Ins. Co. 

4 Principal is Roberts Cartage of Ohio, Inc. 
5 Surety is Fidelity & Deposit Co. of MD 

6 Surety is Transamerica Ins. Co. 

7 Surety is North River Ins. Co. 

8 Surety is North River Ins. Co. 


BON-3-03 
Marityn G. Morrison, 


Director, 
Carriers, Drawback and Bonds Division. 


(T.D. 82-5) 


Foreign Currencies—Daily Rates For Countries Not on Quarterly List 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates for the dates and foreign currencies shown below. 
The rates of exchange, based on these buying rates, are published for 
the information and use of Customs officers and others concerned 
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pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 
Argentina peso: 
Nov. 30, 1981-—Dec. 3, 1981 . 000149 
December 4, 1981 . 000146 
Chile peso: 
Nov. 30, 1981—Dec. 4, 1981 . 025575 
Colombia peso: 
Nov. 30, 1981-—Dec. 3, 1981 . 017452 
December 4, 1981 . 018083 
Greece drachma: 
November 30, 1981 . 018002 
December 1, 1981 . 017873 
December 2, 1981 . 017762 
December 3, 1981 . 017746 
December 4, 1981 . 017809 
Indonesia rupiah : 
Nov. 30, 1981—Dec. 4, 1981 . 001582 
Israel shekel: 
Nov. 30, 1981—Dec. 4, 1981 . 066225 
Peru sol: 
Nov. 30, 1981-—Dec. 4, 1981 . 002119 
South Korea Won: 
Nov. 30, 1981—Dec. 2, 1981 . 001449 
December 3, 1981 . 001447 
December 4, 1981 . 001446 
(LIQ—01-03 O:C:E) 
Dated: December 28, 1981. 
KeEnNETH A. Ricu, 
Acting Chief, 
Customs Information Exchange. 


(T.D. 82-6) 


Foreign Currencies—Variances From Quarterly Rate 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
pursuant to section 522(c), Tariff Act of 1930, as amended (31 U.S.C. 
372(c)), and reflect variances of 5 per centum or more from the 
quarterly rate published in Treasury Decision 81-307 for the following 
countries. Therefore, as to entries covering merchandise exported on 
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the dates listed, whenever it is necessary for Customs purposes to 
convert such currency into currency of the United States, conversion 
shall be at the following rates. 


Austria schilling: 
November 30, 1981 . 064641 
Brazil cruzeiro: 
Nov. 30, 1981-—Dec. 4, 1981 . 008255 
Hong Kong dollar: 
November 30, 1981 . 178174 
December 1, 1981 . 177999 
December 2, 1981 . 1i6da0 
December 3, 1981_____-___-_--- stat Godlee . 178731 
December 4, 1981 . 178971 
Japan yen: 
November 30, 1981 . 004669 
December 1, 1981 . 004621 
December 2, 1981__ . 004658 
December 3, 1981_ _ . 004616 
December 4, 1981 . 004619 
Netherlands guilder: 
Peewee ae, Ware ye gs os $0. 412201 
December 1, . 410846 
December 2, 1981 . 411692 
December 3, 1981 . 409500 
December 4, 1981__ . 410678 
Switzerland franc: 
November 30, 1981 . 564175 
December 1, 1981 . 559754 
December 2, 1981 . 562272 
December 3, 1981 . 557724 
December 4, 1981__ 
United Kingdom pound: 
NE Os BE do os Sa hn ny eee aeke $1. 
December 1, 1981 
December 2, 1981__ 
December 3, 1981_- 
December 4, 1981__ 


(LIQ-03-01 O:C:E) 
Dated December 28, 1981. 


KENNETH A. Ricu, 
Acting Chief, 
Customs Information Exchange. 





CUSTOMS 
(T.D. 82-7) 


Andrade and Tecate, California, Customs Ports of Entry; Revocation 
of Notice of Change in Hours of Service; Solicitation of Comments 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of change in hours of service; Solic- 
itation of comments. 


SUMMARY: This notice announces a revocation of a notice of a 
change in the hours of service at the Customs ports of entry at Andrade 
and Tecate, California. Currently, the hours of operation are 6:00 a.m. 
to midnight at Andrade and 7:00 a.m. to midnight at Tecate. Customs 
recently announced that effective December 7, 1981, the hours of 
service at both ports would be changed to 6:00 a.m. to 10:00 p.m. 
daily. However, comments are now being solicited on the proposed 
change before any action is taken. 


DATES: Comments must be received on or before: (60 days from 
date of publication in the Federal Register). Treasury Decision 
81-279 is revoked as of: (date of publication in the Federal Register). 


ADDRESS: Written comments should be addressed to the Commis- 
sioner of Customs, Attention: Regulations Control Branch, U.S. 
Customs Service, 1301 Constitution Avenue, NW., Room 2426, 
Washington, D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: Joseph E. O’Gor- 
man, Office of Inspection, U.S. Customs Service, 1301 Constitution 
Avenue NW., Washington, D.C. 20229 (202-566-8157). 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 101.6, Customs Regulations (19 CFR 101.6), provides 
that each Customs office shall be open for the transaction of Customs 
business between the hours of 8:30 a.m. and 5:00 p.m. on all days 
of the year except Saturdays, Sundays, and national holidays. It 
also provides that services performed outside a Customs office generally 
shall be furnished between the hours of 8:00 a.m. and 5:00 p.m. 
Many Customs offices provide service during hours in addition to 
those specified in the regulations. 

The Customs ports of entry at Andrade, and Tecate, California, 
located on the U.S.-Mexican border, in the San Diego Customs 
district (Region VII), are open from 6:00 a.m. to midnight and 7:00 
a.m. to midnight, respectively. However, because the volume of 
traffic passing through each port between the hours of 10:00 p.m. 
and midnight (an average of 12 vehicles) did not warrant providing 
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regular service during these hours, district and regional Customs 
officials recommended that the hours of service at these ports be 
changed so that both are open from 6:00 a.m. to 10:00 p.m. Closing 
both ports at 10:00 p.m. would permit better use of Customs manpower 
and reduce administrative expenses. 

Because opening Tecate at 6:00 a.m. would provide additional 
service for approximately 100 local commuter vehicles it also was 
recommended that that port be opened one hour earlier. 

Customs anticipated that Governmental savings would outweigh 
any public inconvenience resulting from the change. Further, both 
ports would remain open beyond the normal business hours set forth 
in the regulations and area businesses requiring port services after 
hours could contact local Customs officials for service which would 
be provided on a reimbursable basis. Accordingly, by T.D. 81-279, 
published in the Federal Register on November 6, 1981 (46 FR 55174), 
Customs announced that the hours of service at the two ports of entry 
was being changed to 6:00 a.m. to 10:00 p.m. daily. The new hours of 
service were to be effective December 7, 1981. However, in recent 
weeks Customs has become aware of considerable public interest 
regarding the hours of service of these ports of entry. Therefore, 
Customs believes it to be in the best interest of all parties to revoke 
the notice of change of hours of service published as T.D. 81-279 in 
the Federal Register on November 6, 1981, and provide the public 
with an opportunity to comment on any change. 

Accordingly, effective (date of publication in the Federal Register), 
T.D. 81-279 is revoked and comments are solicited on a proposal to 
change the hours of service at the Customs ports of entry at Andrade 
and Tecate, California, to 6:00 a.m. to 10:00 p.m. daily. Comments 
must be received by (60 days from date of publication in the Federal 
Register). 

Dated: December 29, 1981. 

Wituram T. ARcHEY, 
Acting Commissioner of Customs. 


[Published in the Federal Reg'ster Jan. 8, 1982 (47 FR 1065] 


19 CFR Part 10 
(T.D. 82-8) 


Customs Regulations Amendments Relating to the Importation 
of Certain Fresh, Chilled, or Frozen Beef 


AGENCY: U.S. Customs Service, Department of the Treasury. 


359-830 O - 82 - 2 
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ACTION: Final rule. 


SUMMARY: The Trade Agreements Act of 1979 made numerous 
changes to various provisions of law presently administered in whole 
or in part by the Customs Service. One of those changes relates to 
the importation of certain fresh, chilled, or frozen beef. This document 
adds a new section to the Customs Regulations to require a certifi- 
cation, by an official of the exporting country, stating that certain 
fresh, chilled, or frozen beef meets specifications prescribed in reg- 
ulations issued by the U.S. Department of Agriculture. 
EFFECTIVE DATE: January 8, 1982. 


FOR FURTHER INFORMATION CONTACT: Raymond R. 
Janiszewski, Duty Assessment Division, Office of Trade Operations, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Washington, 
D.C. 20229 (202-566-8651). 


SUPPLEMENTARY INFORMATION: 


BacKGROUND 


The Trade Agreements Act of 1979, Pub. L. 96-39, 93 Stat. 144 
(the “Act”) made numerous changes to various provisions of law 
administered in whole or in part by the Customs Service. 

Title V of the Act provides for the implementation of certain tariff 
concessions negotiated in the Multilateral Trade Negotiations 
(“MTN”). Section 506 of Title V amended Schedule 1, Part 2, Sub- 
part B, Tariff Schedules of the United States (““TSUS’’), by deleting 
item 107.60 and inserting items 107.61, 107.62, and 107.63, relating 
to certain fresh, chilled, or frozen beef. 

Prior to the Act, fresh, chilled, or frozen beef and veal (except 
for sausages) valued over 30 cents per pound were classified under 
TSUS item 107.60. The rate of duty was 10 percent ad valorem. 
Before the Act, portion control cuts from Canada were entered under 
TSUS item 107.60, which was not covered by the Meat Import Act 
(Pub. L. 88-482, 19 U.S.C. 1202). Section 506 of the Act created a sepa- 
rate tariff classification for portion control cuts meeting high-quality 
U.S. specifications. Section 704 of the Act includes this new tariff 
classification in the coverage of the Meat Import Act. 

In bilateral negotiations with Canada, the United States agreed to 
reduce the duty on high-quality portion control cuts of beef from 10 
percent to 4 percent ad valorem on condition that (1) the concession 
apply only to portion control cuts which meet high-quality specifi- 
cations (7 CFR 2853.106 (a) and (b)) and (2) meat entering under 
the concession would be counted against the exporter’s allocation 
under the U.S. Meat Import Program. 





CUSTOMS 9 


Under the provisions of new TSUS item 107.61, a certification is 
required from an official of the exporting country prior to exportation 
stating that the fresh, chilled, or frozen beef meets the specifications 
for beef contained in regulations issued by the U.S. Department of 
Agriculture (7 CFR 2853.106 (a) and (b)). The certification is to be 
in a form required by regulations issued by the Secretary of the Treas- 
ury after consultation with the Secretary of Agriculture. A proposal 
was developed as a result of meetings between personnel from the 
Customs Service and the U.S. Department of Agriculture (USDA) 
and published in the Federal Register as a notice of proposed rule- 
making (NPRM) on July 2, 1981 (46 FR 34598). 


Discussion oF COMMENTS 


Only three comments were received in response to the NPRM. 

One commenter suggested that the required certification should 
be exempted from the missing document provisions of section 141.66, 
Customs Regulations (19 CFR 141.66). Section 141.66 states that 
unless otherwise prescribed in the Customs Regulations, an appro- 
priate bond may be given for the production of any required document 
which is not available at the time of entry. 

Customs is of the opinion that fresh, chilled, or frozen beef entered 
under the provisions of TSUS item 107.61, should not be treated 
any differently than other classes of merchandise subject to a reduced 
rate of duty once certain conditions are satisfied. Most of these 
classes of merchandise are listed in Part 10, Customs Regulations 
(19 CFR Part 10). A bond for missing documents may be posted 
for most of these classes of merchandise. Accordingly, Customs 
believes that a bond for missing documents should be allowed for the 
certification required for beef entered under TSUS item 107.61. 
However, as a practical matter, the certification will be available in 
virtually every case at the time of entry. The NPRM proposed to 
add the required certification to the foreign officials meat-inspection 
certificate required by USDA regulations (9 CFR 327.4). Section 
327.4 requires that each consignment be accompanied by the foreign 
officials meat-inspection certificate. The USDA examination and 
release may not take place without the required certification. There- 
fore, the certification should always be available at the time of entry. 

Another commenter noted that the term “‘high quality beef” is not 
used in TSUS item 107.61 and suggested that it be deleted from the 
certification. Customs concurs with this comment and, accordingly, 
has deleted the term from the final rule. 

The same commenter also recommended that the reference to 7 
CFR 2853.106 (a) and (b) be deleted from the certification since no 
citation to these sections appears in TSUS item 107.61. Sections 
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2853.106 (a) and (b) and TSUS item 107.61 use the terms ‘‘Prime”’ 
and ‘‘Choice’’. It is Customs opinion, and that of the Department of 
Agriculture and the Office of the Trade Representative, that the terms 
“Prime” and ‘“‘Choice”’ should not be used in the certification. Fresh, 
chilled, or frozen beef entered under TUS item 107.61 may not be 
marketed as USDA “Prime” or “‘Choice’”’ beef unless it is labeled by a 
USDA meat grader. Specific language to this effect was included in 
the proposed regulation and is retained in the final rule. Imported 
beef entered under TSUS item 107.61, therefore, may not be referred 
to as ‘‘Prime”’ or ‘‘Choice”’, and the exporter’s certification may not 
refer to the beef as ‘“‘Prime’”’ or “‘Choice.’”’ To use the words in the 
certification could lead individuals to believe that the beef may be 
marketed as ‘‘Prime’’ or “Choice”. In order to eliminate this pos- 
sibility, the citation to 7 CFR 2853.106 (a) and (b) was used rather 
than ‘‘Prime”’ or ‘‘Choice”’, even though this may mean amending the 
certification at a later date, if, in the unlikely event, the Department of 
Agriculture regulations, contained in 7 CFR 2853.106 (a) and (b), 
are changed. 

The third comment received was in favor of the proposed rule 
but contained no substantive comments. 


OrHER CHAancEs To PrRoposep RULE 


Customs has been advised by the Foreign Agriculture Service, 
that the Department of Agriculture has reached agreement with 
the Canadian government as to the Canadian beef grades that will 
satisfy the certification requirements. Accordingly, a section (b) 
has been included in the final rule which lists Canada as a country 
from which Customs officials will accept certifications. From time to 
time, as agreement is reached by the Department of Agriculture 
and appropriate officials of other nations, the listing will be amended 
to include other countries. 

Finally, Customs is of the opinion that the rule would be more 
appropriately placed in Part 10, Customs Regulations, which relates 
to articles conditionally free, subject to reduced rates of duty, etc., 
rather than in Part 12, Customs Regulations, which relates to special 
classes if merchandise. Accordingly, the rule will appear in the Cus- 
toms Regulations as new section 10.180. 


INAPPLICABILITY OF DELAYED EFFECTIVE DatE 


Because the subject matter of this document does not constitute 
a departure from established policy or procedure, implements a 
statutory policy, and confers a benefit on the public through a reduced 
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duty rate, pursuant to 5 U.S.C. 553(d) (1) and (3), a delayed effective 
date is not required. 


EXECUTIVE ORDER 12291 


The proposed regulation is not a major regulation as defined in 
section 1(b) of E.O. 12291. Accordingly, a regulatory impact analysis 
was not required. 


REGULATORY FLEXIBILITY AcT 


The provisions of the Regulatory Flexibility Act relating to an 
initial and final regulatory flexibility analysis (5 U.S.C. 603, 604) 
are not applicable to this regulation. The NPRM published July 2, 
1981 (46 FR 34598), contained a certification under the provisions 
of section 3 of the Regulatory Flexibility Act (5 U.S.C. 605(b)) that 
the rule will not have a significant economic impact on a substantial 
number of small entities. 


Drartine INFORMATION 


The principal author of this document was John E. Elkins, Reg- 
ulations Control Branch, Office of Regulations and Rulings, U.S. 
Customs Service. However, personnel from other Customs offices 
participated in its development. 


AMENDMENT TO THE REGULATIONS 
Part 10, Customs Regulations (19 CFR Part 10), is amended as 
set forth below. 


WiLuiAM GREEN, 
Acting Commissioner of Customs. 
Approved: December 29, 1981. 
JoHN M. WALKER, Jr., 
Assistant Secretary of the Treasury. 


[Published in the Federal Register Jan. 8, 1982 (47 FR 944)] 


PART 10—ARTICLES CONDITIONATLY FREE, SUBJECT TO A REDUCED 
RATE, ETC. 


Part 10 is amended by adding a new section 10.180 and heading 
to read as follows: 
CrertTaAIN FresH, CHILLED, OR FrRozEN BEEF 


10.180 Certification. 


(a) The foreign official’s meat-inspection certificate required by 
U.S. Department of Agriculture regulations (9 CFR 327.4) shall be 
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modified to include the certification below when fresh, chilled, or 
frozen beef is to be entered under the provisions of item 107.61, 
Tariff Schedules of the United States (TSUS). The certification 
shall be made, prior to exportation of the beef, by an official of the 
government of the exporting country and filed with Customs with 
the entry summary or with the entry when the entry summary is 
filed at the time of entry. The requirements of this section shall be 
in addition to those requirements contained in 9 CFR 327.4. Appro- 
priate officials of the exporting country should consult with the U.S. 
Department of Agriculture as to the beef grades or standards within 
their country that satisfy the certification requirement. Exporters 
or importers of beef to be entered under the provisions of item 107.61, 
TSUS, should consult with the U.S. Department of Agriculture prior 
to exportation in order to insure that the beef will satisfy the certifi- 
cation requirements. This certification is relevant only to U.S. Customs 
tariff classification and is not applicable to marketing of beef under 
U.S. Department of Agriculture grading standards, a matter wi.hin 
U.S. Department of Agriculture’s jurisdiction. 


CERTIFICATION 


I hereby certify to the best of my knowledge and belief that the 
herein described fresh, chilled, or frozen beef, meets the specifications 


prescribed in regulations issued by the U.S. Department of Agriculture 
(7 CFR 2853.106(a) and (b)). 

(b) Appropriate officials of the following countries have agreed 
with the U.S. Department of Agriculture as to the grades or standards 
for fresh, chilled, or frozen beef within their respective countries 


which will satisfy the certification requirements of paragraph (a) of 
this section: Canada. 


(R.S. 251, as amended (19 U.S.C. 66); section 624, 46 Stat. 759 (19 U.S.C. 1624)? 
Pub. L. 96-39, 93 Stat. 252) 





Recent Unpublished Customs 
Service Decisions 


The following listing of recent administrative decisions issued by the 
U.S. Customs Service, and not otherwise published, is published for the 
information of Customs officers and the importing community. 
Although the decisions are not of sufficient general interest to warrant 
publication as Customs Service Decisions, the listing describes the 
issues involved and is intended to aid Customs officers and concerned 
members of the public in identifying matters of interest which recently 
have been considered by the U.S. Customs Service. Individuals to 
whom any of these decisions would be of interest should read the 
limitations expressed in 19 CFR 177.9(c). 

A copy of any decision included in this listing, identified by its date 
and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations 
and Rulings, Attention: Legal Retrieval and Dissemination Branch, 
Room 2404, U.S. Customs Service, 1301 Constitution Avenue, N.W., 
Washington, D.C. 20229. These copies will be made available at a 
cost to the requester of $0.10 per page. However, the Customs Service 
will wa:ve this charge if the total number of pages copied is ten or less. 

Decisions listed in earlier issues of the Customs Bulletin, through 
June 15, 1981 are available in microfiche format at a cost of $34.05 
($0.15 per sheet of fiche). It is anticipated that additions to the micro- 
fiche will be made quarterly and subscriptions are available. Requests 
for the microfiche now available and for subscriptions should be 
directed to the Legal Retrieval and Dissemination Branch. Subscribers 
will automatically receive updates as they are issued and will be 
billed accordingly. 

Dated: December 30, 1981. 


B. JamEs Frit1z, 
Director, 
Regulations Control and Disclosure Law Division. 





Date of File 
Decision No. Issue 


12-11-81 068134 Classification: Men’s woodman boots (700.60) 
11-13-81 068541 Classification: Canvas joggers (700.60) 
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Date of 
Decision 


12-04-81 
12-04-81 
11-24-81 
12-04-81 
11-20-81 
11-24-81 


11-17-81 
11-04-81 


11-05-81 
11-20-81 
11-18-81 
12-04-81 
11-18-81 
11-13-81 
11-20-81 
12-04-81 
11-20-81 
11-19-81 
11-17-81 
11-05-81 
11-24-81 
11-19-81 


11-20-81 
12-04-81 


12-04-81 


12-04-81 


12-08-81 


12-09-81 


File 
No. 


068813 
068832 
068857 
068870 
068968 
068995 


069034 
069067 


069068 
069076 
069095 
069105 
069130 
069161 
069163 
069169 
069176 
069200 
069239 
069248 
069255 
069271 


069281 
105240 


105302 


105409 


105436 


105438 


CUSTOMS 


Issue 


Classification: Plastic figures of children (737.22, 737.40) 

Classification: Artificial ski slope material (389.62) 

Classification: Motorcycle engine guards (657.25, 692.55) 

Classification: Women’s nylon moon boots (700.60) 

Classification: Components in a sport fishing set (731.15, 
731.20, 731.22, 731.24, 731.70, 800.00) 

Classification: Transformer coolers and heat exchangers 
(661.68, 682.60) 

Classification: Plastic utility box (204.50, 706.62, 774.55) 

Classification: Footwear of plastic coated woven fabric 
(700.51 through 700.56) 

Classification: Footwear with plastic coated uppers 
(700.56) 

Classification: Forks designed for use on fork-lift trucks 
(664.10) 

Classification: Storage tanks for liquid manure (640.35, 
666.00, 870.40) 

Classification: Slipper socks (700.59, 700.60, 700.90) 

Classification: Plastic protective boot (700.53) 

Classification: Leno weave fabric (338.27, 338.30) 

Classification: Seat belt assemblies (692.32) 

Classification: Animal shaped articles of yarn and man- 
made fibers (386.09, 389.62) 

Classification: Children’s snowmobile boots (700.60) 

Classification: Electric typewriters (676.05) 

Classification: Women’s knit shirt featuring armholes 
held to be ornamental 

Classification: Women’s casual shoe (700.64 through 
700.71) 

Classification: Moonboot shells and liners not subject to 
appraisement on the American selling price 

Classification: Bulked polypropylene filaments (309.31, 
310.02) 

Classification: Firework hand grenade (737.65, 775.15) 

Vessels: Egine breakdown remissible as a casualty under 
19 U.S.C. 1466(d) (1) 

Vessels: Dutiable status and registration requirements 
regarding the importation of a 28 foot sail boat 

Vessels: The dutiable status of a yacht when it has been 
previously imported, duty paid, is dependent upon 
whether it has been exported from the U.S. 

Instruments of International Traffic: Collapsible rubber 
water tanks imported empty into the United States 
and stockpiled in case of disasters are not instruments 
of international traffic under 19 U.S.C. 1322(b) 

Vessels: Landing in a U.S. port, disposition of, and 
transshipment of fish caught on the high seas, 46 
U.S.C. 251 (a) and 46 U.S.C. 883 





Date of 
Decision 


CUSTOMS 





Issue 





09-22-81 


12-04-81 


09-18-81 


12-01-81 


542508 


542568 


542591 


542640 


Value: Payments by an importer to an agent constitute 
bona fide buying commissions which do not form part 
of the dutiable value 

Value: Under transaction value, the preferred basis of 
appraisement under the TAA, the price paid or 
payabie would not include any commission paid to a 
buying agent 

Value: Imported merchandise on consignment in the 
United States may not be appraised under transaction 
value, TAA 

Value: Samp!es which are not actually used to produce a 
garment are not an assist under prior law or TAA 

Value: The cost of fabrication or other processing and 
the general expenses and profit related to manufactur- 
ing performed in a foreign trade zone and the value of 
privileged domestic merchandise would not be in- 
cluded in the dutiable value of the finished product 
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Decisions of the United States 
Court of Customs and 
Patent Appeals 


(Appeal No. 81-17) 
Unitep Starses v. Mrracte Excuusives, Inc. 


1. CLASSIFICATION—SEED GERMINATION Tray Sets—Duty-FREE 
Entry as HorricutturaLt IMPLEMENTs. 

Judgment of the United States Court of International Trade, 
1 CIT ——, 516 F. Supp. 33 (1981), holding that certain seed germina- 
tion tray sets classified under TSUS item 772.15 as ‘“‘Articles chiefly 
used for preparing, serving, or storing food or beverages, or food 
or beverage ingredients; and household articles not specially provided 
for; all the foregoing of rubber or plastics: Other,’ are entitled to 
free entry under TSUS item 666.00 as “horticultural implements 
not specially provided for,” affirmed. 

2. Ip—PresuMPTION OF CoRRECTNEsS TO Customs SERVICE 
CLASSIFICATION. 

TSUS item 772.15 embraces more than one category, and neither 
category is implicit in the other; therefore, no presumption of correct- 
ness attaches to a Customs Service classification in item 772.15 in 
its entirety. 

3. Ip.—AGRICULTURAL IMPLEMENTS. 

TSUS item 666.00 has been liberally construed. The fact that many 
cases have held that an agricultural implement is one used to produce 
food from soil does not mean that an implement used for the soilless 
production of food is not agricultural. 


4. ArTICLES “SPECIALLY PROVIDED For’’. 


TSUS item 772.15 is not sufficiently specific to “specially provide 
for” the articles it contains. 
16 
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F. 2d 


THe UniTep STATEs, APPELLANT v. MrracteE Excuusives, Inc., 
APPELLEE 


No. 81-17 


United States Court of Customs and Patent Appeals, December 30, 
1981, Appeal from United States Court of International Trade. 
[Affirmed] 


J. Paul McGrath, Asst. Atty. General, David M. Cohen, Director, Joseph I. 
Iiebman, Attorney-in-Charge, and Susan Handler-Menahem, of New York, 
New York, attorneys for appellant. 


Louis Schneider, Bernard J. Babb, Herbert Peter Larsen and Angela Pitsaris, 
of New York, New York, attorneys for appellee. 


[Oral argument on November 2, 1981 by Susan Handler-Menahem for appellant 
and Angela Pitsaris for appellee.] 


Before Markey, Chief Judge, Ricu, BAtpwin, MILLER, and 
Nis, Associate Judges. 


Ricu, Judge. 


[1] This appeal is from the judgment of the United States Court of 
International Trade, 1 CIT——, 516 F. Supp. 33 (1981), holding that 


imported seed germination tray sets classified under item 772.15, 
Tariff Schedules of the United States (TSUS), are entitled to free 
entry under item 666.00, TSUS. We affirm. 
The relevant statutory provisions are: 
Classified: 

Articles chiefly used for preparing, serving, or storing food 
or beverages, or food or beverage ingredisnts; and house- 
hold articles not specially provided for; all the foregoing 
of rubber or plastics: 

772.03 Salt, pepper. mustard, and ketchup dispensers, and similar 
dispensers. 

772.06 Plates, cups, saucers, soup bowls, cereal bowls, sugar bowls, 
creamers, gravy boats, serving dishes, and platters. 

772.09 Trays. 

772.15 Other. 


Claimed and held below: 


ScHEDULE 6, Part 4 
SUBPART C HEADNOTE: 


1. The provisions of item 666.00 for ‘agricultural and 
horticultural implements not specially provided for” 
do not apply to any of the articles provided for in 
schedule 6, part 2, part 3 (subparts A through F, 
inclusive), part 5 (except item 688.40), or part 6, or to 
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any of the articles specially provided for elsewhere in 
the tariff schedules * * *. 


666.00 * * * agricultural and horticultural implements not 
specially provided for * * * 


BACKGROUND 


The subject germination tray sets are used chiefly in the home to 
produce sprouts from seeds. Sprouts are popular and nutritious foods 
and additions to salads, sandwiches, and the like. The tray sets comprise 
three plastic trays stacked over a plastic catch basin. The top tray 
has a plastic lid. In use, seeds are spread on the trays and water is 
poured into the top tray. Grooves on the upper surface of the flat 
bottom of each tray retain sufficient water to promote germination of 
the seeds, while allowing excess water to flow through a drain valve in 
bottom of the tray to the trays below, and ultimately into the catch 
basin. With periodic watering, the seeds grow to edible sprouts within 
about five days. The tray sets were made in Switzerland and Canada, 
and marketed in the United States under the names “‘Biosta”’ (‘“The 
Miracle Garden in your Kitchen’’) and “‘Biosnacky Miracle Sprouter.” 

Upon entry at the Port of New York, the United States Customs 
Service classified the tray sets under item 772.15, TSUS, and assessed 
a duty of 11.5 or 8.5 per centum ad valorem, depending on date of 
entry. Plaintiff-appellee protested, alleging that the tray sets were 
properly classifiable as agricultural or horticultural implements 
under item 666.00, TSUS, and thus free of duty. After trial, the Court 
of International Trade held that no presumption of correctness 
attached to the government’s classification, and that-the tray sets 
were classifiable under item 666.00 rather than item 772.15. Familiarity 
with the opinion below will be assumed. 


OPINION 


[2] The first issue to be decided is whether the Court of International 
Trade erred in refusing to attach a presumption of correctness to 
the Customs Service classification under item 772.15. Although the 
presumption is statutory,’ it is not applied when the Customs Service’s 
classification encompasses multiple categories, even if these categories 
all come within the same provision of the tariff act. Broadway-Hale 


1 Pub. L. No. 91-271, Title I, § 116, 84 Stat. 280 (1970), as amended: 
In any matter in the Customs Court: 


(a) The decision of the Secretary of the Treasury, or his delegate, is presumed to be correct. The 
burden to prove otherwise shall rest upon the party challenging a decision. 
28 U.S.C. 2639 (a)(1), effective November 1, 1980, provides for a similar presumption of correctness with 
respect to civil actions pending on or commenced on or after that date. 
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Stores, Inc. v. United States, 63 Cust. Ct. 194, 198, C.D. 3896 (1969). 
The court below invoked this exception; the government contends 
this was error. It claims that in the past the exception has applied 
only when it relied on inconsistent provisions. It asserts that here 
it is relying on a meaning common to several consistent categories 
within the same provision. It further contends that the exception 
is not applicable because appellee was not prejudiced by insufficient 
notice of the particular category relied upon. 

For support, the government cites United States v. New York 
Merchandise Co., 58 CCPA 53, C.A.D. 1004, 435 F. 2d 1315 (1970). 
There, this court sustained the lower court’s determination that the 
original classification was incorrect, but reversed a determination 
that the presumption of correctness did not attach to a fallback 
classification claimed by the government. This court’s rationale was 
that the subsidiary factual determinations necessary for the fallback 
classification had already been made, presumptively correctly, in 
making the original classification. Thus, the fallback classification 
was implicit in the original classification, and the presumption attached 
to the former. 

Item 772.15, the tariff provision the government relies on here in 
its entirety, embraces at least two distinctly different categories. 
One category includes articles for preparing, serving or storing food. 
The other contains household articles not specially provided for. 
Thus, in relying on the entire provision, the government has made a 
dual classification. It is apparent that neither category within this 
classification is implicit in the other, as in New York Merchandise, 
and so its rationale does not apply here.? 

A dual classification is an equivocation. Attaching a presumption 
of correctness to both categories of a dual classification would re- 
ward equivocation by doubling the evidentiary burden a protester 
must shoulder. This would be unfair and would encourage equivocal 
classifications. The strength of a classification should reside in its 
propriety and not in its imprecision. For these reasons, we hold that 
where, as here, the government relies upon a Customs Service classi- 
fication which embraces more than one category, and neither cate- 


gory is implicit in the other, no presumption of correctness attaches. 
The government also points out that there is no evidence here 


2 The other cases cited by the government are equally inapplicable. In United States v. John V. Carr & 
Son, Inc., 61 CCPA 41, C.A.D. 1116, 495 F. 2d (1974), an argument addressed to limiting the presumption 
of correctness was held not to be entitled to consideration due to the failure ofits pr oponent to raise it below, 
and so was not properly before the court. In Richard Nelson Co. v. United States, 71 Cust. Ct. 34, C.D. 4467 
(1973), the classification encompassed “nonwoven fabrics, including felts and bonded fabrics.”” Classifica- 
tion thus turned on a single determination, whether a fabric was nonwoven. 
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that appellee was prejudiced by a lack of notice of the classification 
of its merchandise. We agree. Appellee, however, need not rely on 
a prejudicial lack of notice. Lack of notice weighs against granting 
the presumption, but it is not necessary. It is a usual but not in- 
evitable consequence of the fundamental consideration that the 
Customs Service has simply failed to render one and only one classi- 
fication. Insofar as the government has failed to persuade us of any 
error in the trial court’s excepting the government’s classification 
from the presumption of correctness, we agree with that holding. 

[3] Although no presumption of correctness applies in this case, 
appellee-plaintiff nevertheless had to establish below that the classi- 
fication it advanced was proper. Imports included under item 666.00, 
TSUS, must be either agricultural or horticultural implements. The 
term “agricultural implements” in item 666.00 and its predecessors 
has been liberally construed. United States v. S. S. Perry, 25 CCPA 
282, 286-87, T.D. 49395 (1938) (celluloid poultry legbands held 
agricultural implements). The term has been held broad enough to 
embrace implements used to produce food from a kitchen garden. 
United States v. Lewis & Conger, 16 CCPA 91, T.D. 42753 (1928). 
The Court of International Trade implied without holding that the 
term ‘‘agricultural’”’ is limited to producing food from soil or raising 
domestic animals for food or raiment. The fact that prior cases have 
held that implements used to produce food from either soil or live- 
stock are agricultural does not, however, necessarily make true the 
proposition that an implement used to produce food from neither 
soil nor livestock is not agricultural. No case cited by the government 
so holds. Given the broad interpretation which has been accorded 
the term “agricultural implement,” we hold that the tray sets here 
are agricultural implements. We also agree with the trial court that 
they are horticultural implements. 

[4] The language of Subpart C, headnote 1, applicable to item 
666.00, imposes the additional requirement that goods includable there- 
in not be “specially provided for’’ elsewhere in the tariff schedules. The 
court below therefore had to determine whether the tray sets were 
specially provided for under item 772.15. It found that they were not, 
and we agree. The headnote excepts only items specially provided 
for elsewhere, and item 772.15 is not sufficiently specific to ‘‘specially 
provide” for the articles it contains. See United States v. Lansen-Naeve 


Corp., 44 CCPA 31, 34, C.A.D. 632 (1957), and United States v. S.S. 
Perry, supra. 
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ConcLUSION 


The judgment of the Court of International Trade that the subject 
merchandise is properly classifiable under item 666.00, TSUS, is 
affirmed. 

(Appeal No. 81-18) 


Tue Unitep States v. Mast Inpustriss, INc. 


1. CLassIFIcATION—Fasric CoMPONENTS OF WomEN’s Pants— 
Duty ALLOWANCE. 

Appeal from judgment of the United States Court of International 
Trade sustaining the claim of appellee that certain fabric components 
(of women’s pants) manufactured in the United States and subjected 
to buttonholing and pocket slitting operations abroad were entitled 
to a duty allowance for the cost or value of the components under 
item 807.00 of the Tariff Schedules of the United States (“TSUS’’). 
Affirmed. 


2.Ip.—FurTHER FasBRIcaTION OF CoMPONENTS—ASSEMBLY 
PROCEss. 

In Zwicker Knitting Mills v. United States, 67 CCPA 37, C.A.D. 
1240, 613 F.2d 295 (1980), tipping operation performed on glove shell 
component was a continuation of the knitting process and constituted 
further fabrication of the component; in the present case, components 
were cut to shape in the United States and, at that point, were ready 
to immediately enter into the assembly process without further 
fabrication. Item 807.00 (a), TSUS. 


3. Ip.—BuTTronHOLING AND PockeEt SLITTING OPERATIONS. 

Although buttonholing and pocket slitting operations were necessary 
to complete the assembly process, they did not complete the manu- 
facturing process by which cut-to-shape fabric components were 
fabricated and did not constitute fabrication for purposes of item 
807.00(a), TSUS. 

4. LEGISLATIVE INTENT AS TO NATURE OF ASSEMBLY PROCESS. 

Legislative intent underlying item 807.00(c), TSUS, was to not 
preclude operations that provide an “independent utility” or that 
are not essential to the assembly process; rather, Congress intended 


a balancing of all relevant factors to ascertain whether an operation 
of a “minor nature”’ is incidental to the assembly process. 
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5. Ip.—Cost or Components AND TimE REQUIRED FOR OPERA- 
TIONS RELEVANT Factors. 

Cost of buttonholing and pocket slitting operations relative to cost 
of affected components and time required by operations relative to 
time required for assembly of whole article are relevant factors in 
determining whether operations were incidental to the assembly 
process. Item 807.00(c), TSUS. 

6. Ip. 

That buttonholing and pocket slitting operations were necessary 
to the assembly process, as were the slots and holes in Miles v. United 
States, 65 CCPA 32, C.A.D. 1202, 567 F. 2d 979 (1978), is relevant in 
determining that: operations were incidental to the assembly process. 
Item 807.00(c), TSUS. 

7. Ip. 

That buttonholing and pocket slitting operations were so related to 
assembly that they were logically performed during assembly is 
relevant in determining that operations were incidental to the assembly 
process. Item 807.00(c), TSUS. 


F. 2d 
THE UNITED STATES, APPELLANT v. Mast INpustRIEs, INc., APPELLEE 


No. 81-18 


United States Court of Customs and Patent Appeals, December 30, 
1981, Appeal from United States Court of International Trade. 
[Affirmed] 


Stuart E. Schiffer, Acting Asst. Atty. General, David M. Cohen, Director» 
Joseph I. Liebman, Attorney-in-Charge, and Saul Davis, of New York, New York, 
attorneys for appellant. 

Steven P. Florsheim and Robert B. Silverman, of New York, New York, attorneys 
for appellee. 


[Oral argument on December 1, 1981 by Saul Davis for appellant and Steven P. 
Florsheim for appellee.] 


Before Markey, Chief Judge, Ricu, Batpwin, Mituer, and Niss, Associate 
Judges. 


Mier, Judge. 


[1] This is an appeal from the judgment of the United States 
Court of International Trade (‘trial court’’) ! sustaining the claim 
of appellee, Mast Industries, Inc. (“Mast”), that certain fabric 
components (of women’s pants) manufactured in the United States 
and subjected to buttonholing and pocket slitting operation abroad 


1 Mast Industries, Inc. v. United States, 1 CIT ——, 515 F. Supp. 43 (1981). 
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were entitled to a duty allowance for the cost or value of the 
components under item 807.00 of the Tariff Schedules of the United 
States (“TSUS”).? We affirm. 


BacKGROUND 


The Merchandise 


Involved are four entries of two styles of women’s pants, style 
4083 and style 4086. The fabric components of the pants were cut to 
shape in the United States for Mast, then shipped to a factory in El 
Salvador together with all other necessary components, such as thread 
and buttons, where they were finished into completed garments. In 
addition to being sewn together, certain of the components were 
subjected to buttonholing and pocket slitting. As to those components, 
the Customs Service disallowed item 807.00, TSUS, treatment, and 
and that determination was contested by Mast. 

At trial, Mast’s production manager, Salvatore Fasciana, explained 
how the buttonholes and slash pockets were made. When a pedal was 
depressed, a Reece S—2 buttonholer clamped a fabric component to the 
machine bed, sewed around the buttonhole area, and automatically 
cut the buttonhole slit. The machine cycle time for each buttonhole 
was approximately 2.5 hundredths of a minute (1.5 seconds). During 
assembly of the pockets, a Singer 112W140 sewing machine simul- 
taneously cut a slit in the rear quarter panel component and sewed the 
welt piece and facing to either side of the slit. Small diagonal cuts were 
then made at each end of the welt; the welt, the facing, and the two 
parts of the pocket bag (which were previously sewn to the welt 
and facing) were turned through the slit to the wrong side of the rear 


2 The relevant statutory provisions are as follows: 


TSUS, ScHEDULE 8, Part I, SUBPART B—ARTICLES ADVANCED OR IMPROVED ABROAD 


SUBPART B HEADNOTES 
* * * * « > 


3. Articles assembled abroad with components produced in the United States.—The following pro- 
visions apply only to item 807.00: 


+ * * 7 * 7 * 


(b) The duty on the imported article shall be at the rate which would apply to the imported 
article itself, as an entirety without constructive separation of its components, in its condition 
as imported if it were not within the purview of this subpart. If the imported article is subject 
to a specific or compound rate of duty, the total duties shall be reduced in such proportion as 
the cost or value of such products of the United States bears to the full value of the imported 
article. 


~ * * * * * 


807.00 Articles assembled abroad in whole or in part of fabri- A duty upon the full value of the 
cated components, the product of the United States, imported article, less the cost oF 
which (a) were exported in condition ready for as- value of such products of the 
sembly without further fabrication, (b) have not United States (see headnote 3 of 
lost their physical identity in such articles by this subpart.) 
change in form, shape, or otherwise, and (c) have 
not been advanced in value or improved in condi- 
tion abroad except by being assembled and except 
by operations incidental to the assembly process 
such as cleaning, lubricating. and painting. 
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quarter panel. The welt seam was then top stitched, the pocket 
components were turned back through the slit to the right side of 
of the fabric, the pocket bag was stitched together, and the pocket 
was again turned through the slit. 

Mr. Enrique Siman, owner and manager of the El Salvadoran 
factories where the pants were assembled, explained the production 
of the two styles of pants. Styles 4083 was assembled in 35 operations 
by 70 employees. Style 4086 was assembled in 40 operations by 70 
employees. For each style, buttonholing and pocket slitting each 
constituted one operation and required one employee. Approximately 
35 minutes were required to assemble style 4083. Buttonholing 
required 8-10 seconds, and the rear pocket slit required 15-20 seconds. 
Assembly of style 4086 required 36 minutes with 7-8 seconds for 
buttonholing and about 30 seconds for the pocket slitting. The direct 
labor cost was 1.36 colones for style 4083 and 1.40 colones for style 
4086. For each style 0.0075 colones was for making each buttonhole 
and 0.025 colones was for pocket slitting.’ 

Witnesses also testified that the buttonholes should be made before 
the buttons are set (sewn on) to insure that the buttons line up, and 
that buttonholes and pocket slits improved the commercial value 
of the pants, enabling them to conform to the specifications. 


Decision of Court of International Trade 


The trial court held that buttonholing and pocket slitting on the 
precut fabric components constituted “no more than the performance 
of operations incidental to the assembly of the various cut pieces 


into the two styles of women’s pants here involved.’”’ The court 
stated that it was— 


unable to distinguish the instant case in principle from (Miles v: 
United States, 65 CCPA 32, C.A.D. 1202, 567 F. 2d 979 (1978).] 
There is no question in the court’s mind but that slitting the 
fabric for buttonholing and pocket insertion purposes were 
relatively minor procedures,-as was the preliminary remedial 
sewing in the buttonhole area. And the fact that these operations 
were accomplished by machines is of no moment in the overall 
assessment of their significance. In [Miles] v. United States, 
supra, the object of burning holes and slots in beams with an 
acetylene torch was similar to the object of making buttonholes 
and pocket slits in ladies pants with machines. Moreover, on the 
circumstances detailed in this record it would appear that a 
judicious regard for proper alignment of the affected areas in 
the garments dictated the deferral of these minor operations until 
assembly of the garmenis rather than at some prior time. Said 
operations were not such substantial changes as to constitute 


3 Mr.Siman also stated that at the time the pants in issue were assembled, $1.00 equaled 2.5 colones. 
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further fabrication. No new portion of the pants was made, 
and the cost of performing these operations, in terms of both 
labor and expense was a small portion of the total cost 
of assembly. 


1 CIT at , 515 F. Supp. at 46-47. 


OPINION 


The issue before us is whether the Court of International Trade 
correctly decided that: (1) the precut fabric components shipped by 
Mast to El Salvador and there subjected to buttonholing or pocket 
slitting, ‘‘were exported in condition ready for assembly without 
further fabrication,” item 807.00(a), TSUS; and (2) those components 
were not “‘advanced in value or improved in condition abroad except 
by * * * operations incidental to the assembly process such as cleaning, 
lubricating, and painting,” item 807.00(c), TSUS. 


I. Question of Further Fabrication 


The government relies on Zwicker Knitting Mills v. United States, 
67 CCPA 37, C.A.D. 1240, 613 F. 2d 295 (1980), to support its position 
that buttonholing and pocket slitting constituted further fabrication 
necessary before the components could be assembled. In that case, the 
trial court (82 Cust. Ct. 34, 37, C.D. 4786, 469 F. Supp. 727, 729 


(1979)) found that glove shells were knitted in the United States on 
machines which could not close the fingertips. The open-fingered glove 
shells, precut palms, and, in one entry, a separate piece of yarn were 
sent to Haiti, where a piece of yarn was passed through the top row of 
loops at each fingertip to lock the loops and thereby fix the knitting so 
that it would not unravel. The shells were paired and shaped, and the 
precut palms were sewn on the shells. This court held that the glove 
shells were not entitled to an item 807.00 duty allowance because the 
Haitian ‘tipping’ operation constituted “further fabrication,” item 
807.00(a). 
The trial court distinguished Zwicker, stating: 

Zwicker involved a fingertipping operation performed 
abroad on glove shells exported from the United States 
minus the fingertips. And, unlike the situation at bar which 
involved only a separation or removal for an opening in fabri- 
cated material, the Zwicker operation involved an addition of 
material to close the fingertips. It was this addition of material 
which influenced the courts in Zwicker to find that the tipping 
operation constituted a ‘further fabrication” of the gloves 
which is proscribed by item 807.00(a). 

1 CIT at , 515 F. Supp. at 47. We are persuaded that Zwicker 
is distinguishable not merely because it involved an addition of 
material, while the present case involves a separation, but, more 
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importantly, because in Zwicker the glove shells were only partially 
fabricated in the United States by knitting. Locking the loops at the 
tip of each finger to prevent unraveling was a part of the knitting 
process of the glove shell not completed in the United States, and 
one that was required to complete the component prior to shaping 
and attaching the precut palms. [2] Therefore, the tipping operation 
was a continuation of the knitting process and constituted further 
fabrication of the component. In the present case, the components 
were cut to shape in the United States, and, at that point, were 
fabricated components ready to immediately enter into the assembly 
process. See General Instrument Corp. v. United States, 61 CCPA 
86, 89, C.A.D. 1128, 499 F. 2d 1318, 1321 (1974). 

Nevertheless, on the basis of evidence that the buttonholes had 
to be made before the buttons were sewn on the pants and that the 
pockets could not be assembled without the pocket slit, the govern- 
ment argues that the operations in question constituted further 
fabrication which was necessary and prior to completing the assembly 
of the garments. [3] However, although such operations were neces- 
sary to complete the assembly process, they did not complete the 
manufacturing process by which the cut-to-shape fabric components 
were fabricated. Cf. Zwicker, supra. Moreover, the government’s 
position is at odds with the decision in Miles v. United States, supra. 
In Miles, this court held that burning slots and holes into 55 foot 
steel Z-beams, which were assembled as center sills of boxcars, was 
incidental to the assembly process. The holes were necessary to install 
wear plates and support plates, to allow passage of brake pipe, and 
to allow insertion of the draft keys which fix the couplers to the 
yokes. Although the making of the slots and holes was a prerequisite 
to assembly, that did not disqualify the Z-beams under item 807.00(a).* 

Accordingly, we hold that the buttonholing and pocket slitting 
operations were not further fabrication within the meaning of item 
807.00(a). 

II. The Incidental-to-Assembly Question 


Since we agree with the government that buttonholing and pocket 
slitting advanced the value and improved the condition of the assem- 
bled components, it it necessary to determine whether these operations 
were “incidental to the assembly process.”’ 

In seeking to distinguish Miles v. United States, supra, the govern- 
ment argues that item 807.00(c), ‘‘was intended to encompass those 
operations which solely related to the assembly process and which were 


4 The government argues that Milcs is distinguishable because the buttonholes and pocket slits here in- 


volved create features which survive the assembly process. The fallacy of this argument is demonstrated 
in our discussion of item 807.00(c), infra. 
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of a minor nature.” It contends that the slots and holes in Miles 
“possessed a function and utility that only related to assembly”; 
whereas, the buttonholes and pocket slits involved here have “essential 
functions and utility that possess absolutely no relationship to the 
assembly process,” viz., to allow closure of certain portions of the pants 
and entry and exit to the pocket. Because these operations created 
features in the garments which had a utility independent from the 
assembly process, it is argued that they could not be “merely in- 
cidental” to assembly. 

The trial court rejected the applicability of this ‘independent 
utility” theory to either item 807.00(a) or (c), saying— 

Defendant argues that because buttonholes and slash pockets 
possess utility to the seller and consumer of the pants independent 
of the assembly operations the processing of the garment to 
achieve these utilitarian goals constitutes an indicia of ‘further 
fabrication”. The court does not see how the ultimate use of the 
garment has any bearing on the application of the statutory 
criteria. Buttonholes and slash pockets were an integral part of the 
design concept of the imported pants from the outset. And the 
attainment of that object was merely an incident of the assem- 
blage of the various component parts—the only significant work 
remaining to be done when the components were exported to El 
Salvador. 

1 CIT at , 015 F. Supp. at 47. We are persuaded that the govern- 
ment urges too narrow a construction of the statute. Indeed, the stat- 
ute sets forth “painting” of a component as an example of permissible 
operations incidental to assembly. Painting could serve both to 
enhance the appearance of an article and to protect it from corrosion— 
each an independent utility. It is difficult to visualize a situation 
where the sole purpose of painting would be to facilitate assembly, or 
even where painting would be essential to the assembly process. 

We note that the government’s “independent utility” theory is 
also unsupported by case law. In Miles, whether the slots and holes in 
the Z-beams had utility outside the assembly process was not consid- 
ered, although slots in the end of each beam allowed the insertion 
(and presumably the removal) of draft keys for fixing the couplers to 
the yokes. This utility survived the assembly process. There appears 
to be no reasonable distinction under the statute between holes which 
allow insertion of draft keys and holes which allow insertion of buttons. 

Legislative history sheds additional light on the meaning of “‘inci- 
dental to the assembly process.” 

The amended item 807.00 would specifically permit the U.S. 
component to be advanced or improved “‘by operations incidental 
to the assembly process such as cleaning, lubricating, and paint- 
ing.” It is common practice in assembling mechanical components 
to perform certain incidental operations which cannot always be 
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provided for in advance. For example, in fitting the parts of a 
machine together, it may be necessary to remove rust; to remove 
grease, paint, or other preservative coatings; to file off or other- 
wise remove small amounts of excess material; to add lubricants; 
or to paint or apply other preservative coatings. It may also be 
necessary to test and adjust the components. Such operations, if of 
a minor nature incidental to the assembly process, whether done 
before, during, or after assembly, wouid be permitted even though 
they result in an advance in value of the U.S. components in the 
article assembled abroad. [Emphasis supplied.] 


H.R. Rep. No. 342, 89th Cong., 1st Sess. 49 (1965). Thus, such 
operations as applying preservative coatings and testing and adjusting 
the components are incidental to the assembly process “if of a minor 
nature.” 

[4] The apparent legislative intent was to not preclude operations 
that provide an ‘“‘independent utility” or that are not essential to the 
assembly process; rather, Congress intended a balancing of all relevant 
factors to ascertain whether an operation of a “minor nature’’ is 


incidental to the assembly process. Relevant factors in this case 
include: 


[5] (1) Whether the cost of the operation relative to the cost of 
the affected component and the time required by the operation 
relative to the time required for assembly of the whole article 


were such that the operation may be considered ‘‘minor.” See 
Miles, supra at 36, 567 F. 2d at 982. (Here, the time required 
for each operation compared to the overall time required for 
assembly of the articles was minor. The same is true of the cost 
of each operation relative to the cost of each affected component. 
For example, the least expensive component in which a button- 
hole was placed in style 4083 was the side pocket flap lining, 
with a United States cost of $0.020. By contrast, the button- 
holing cost was 0.0075 colones, or $0.003.) 5 

[6] (2) Whether the operations in question were necessary to 
the assembly process, as were the slots and holes in Miles. (The 
government acknowledges that placing buttonholes and making 
the pocket slit were prerequisites to other assembly steps.) 

[7] (3) Whether the operations were so related to assembly 
that they were logically performed during assembly. (Button- 
holing and pocket slitting were closely related to the assembly 
process. Both involved taking needle and thread to fabric, as 
in the assembly process. Both were done with special sewing 


5 Because the buttonhole goes through both the pocket flap and the pocket flap lining, it would be more 


appropriate to compare the buttonholing cost to the cost of the pocket flap subassembly comprising both 
pieces, $0.076. 
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machines. The relationship of these operations to assembly is 
further demonstrated by the availability of alternative closures 
and pockets which may obviously be incorporated into pants 
through operations which are solely assembly operations.)® 


Applying these factors’? to the facts before us, we hold that the 
buttonholing and pocket slitting operations were ‘‘incidental to the 
assembly process.” 

The judgment of the trial court is affirmed. 


(Appeal No. 81-21) 
The United States v. Oxford Industries, Inc. 


1. CLassIFIcATION—MeEN’s Lona anp SHort SLEEVED SHIRT 
ComponEeNnts—Duty ALLOWANCE. 

Appeal from judgment of the United States Court of International 
Trade in Ozford Industries, Inc. v. United States, 1 CIT , 517 F. 
Supp. 694 (1981), which sustained appellee’s claim that the imported 
merchandise was entitled to a duty allowance for long and short 
sleeved shirt collar band components and long sleeved shirt cuff 
components under item 807.00, Tariff Schedules of the United States 
(“TSUS”). Affirmed. 

2. Ip.—FurtTHER FasricaTIoN OF ComMPONENTS—ASSEMBLY 
PRocEss. 

The buttonholing operation here, unlike the tipping operation in 
Zwicker Knitting Mills v. United States, 67 CCPA 37, C.A.D. 1240, 
613 F. 2d 295 (1980), was not necessary to enable the components 
to enter the assembly process; therefore, the components were ready 
for assembly without further fabrication as required by item 807.00(a). 

3. Leeistative Intent to Permit Duty-Free TREATMENT 
FOR OPERATION “Or A Minor Nature”. 

Legislative history regarding item 807.00(c) demonstrates Con- 


gressional intent to permit duty-free treatment of a component manu- 
factured in the United States if subjected to an operation ‘‘of a minor 
nature” occurring before, during, or after assembly. 


6 Dorothy Moulla, a designer for Mast, testified that hooks and eyes, snaps, zippers, and ties were accept- 
able alternatives to the buttons used in the subject garments and that the use of patch pockets would 
obviate the need for slitting the rear quarter panel during assembly. She also indicated that involved styles 
4083 garments had a patch pocket on the front leg. The Customs Service approved an item 807.00 allowance 
for the component to which the patch pocket was attached. 

7 Another factor not addressed by the parties would be whether economic or other practical considerations 
dictate that the operations be performed concurrently with asssembly. 
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4. Ip.— BuTTONHOLING OPERATION. 


Buttonholing operation was ‘‘of a minor nature” considering both 
cost and Standard Allowed Hours factors relative to collar and cuff 
components. 


5. In—Tzrst WHETHER OPERATION IS FURTHER FABRICATION OR 
INCIDENTAL TO ASSEMBLY PRocEss. 

Neither item 807.00, TSUS, nor its legislative history suggests use 
of a commercial utility or new “function or utility” test for determining 
whether an operation is a “further fabrication” or “incidental to the 
assembly process.” 

6. In.—Cost Factor. 


Cost is only one factor to be considered when making an 807.00(c) 
determination. 


7. APPLICATION OF 807.00 TSUS. 


For purposes of item 807.00, TSUS, collar band components and 
cuff components of the involved merchandise were exported in con- 
dition ready for assembly without further fabrication and were not 
advanced in value or improved in condition abroad except by 
operations incidental to their assembly. 


F.2d 


Tue Unirep STatrEs, APPELLANT v. OxrorD INnpustri&s, INc., 
APPELLEE 


No. 81-21 


United States Court of Customs and Patent Appeals, December 
30, 1981, Appeal from United States Court of International Trade. 

[Affirmed]. 

Stuart E. Schiffer, Acting Asst. Atty. General, David M. Cohen, Director, Joseph 


I. Liebman, Attorney-in-Charge, and Saul Davis, of New York, New York, attor- 
neys for appellant. 


George R. Tuttle and Stephen S. Spraitzar, of San Francisco, California, attorneys 
for appellee. 


[Oral argument on December 1, 1981 by Saul Davis for appellant and Stephen 
S. Spraitzar for appellee.] 


Before Markey, Chief Judge, Ricu, BALpwin, MILuEr, and N1&s, 
Associate Judges. 
MiueER, Judge. 


[1] This is an appeal from the judgment of the United States Court 
of International Trade in Ozford Industries, Inc. v. United States, 1 
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CIT , 517 F. Supp. 694 (1981), which sustained appellee’s claim 
that the imported merchandise was entitled to a duty allowance for 
long and short sleeved shirt collar band components and long sleeved 
shirt cuff components under item 807.00, Tariff Schedules of the 
United States (“TSUS”’). We affirm. 


BackGROUND 


The imported merchandise consists of men’s long and short sleeved 
shirts. The shirt components were produced in the United States and 
shipped to Mexico for assembly. The present controversy centers on 
buttonholing operations performed on the cuff and collar band com- 
ponents in Mexico’ by a wholly owned subsidiary of appellant. The 
collar band components are a front, a back, and a lining. The compo- 
nents of each cuff are a front, a back, and a lining. After assembling the 
collar band and cuffs, one buttonhole was added to the collar band and 
two buttonholes were added to each cuff.” 

The buttonholing operation was performed in the sewing area of the 
factory by a machine which stitched and slit the cloth to form the 
buttonhole in one continuous operation; no fabric was removed by this 
process. Testimony established that the ‘standard allowed hours” 
factor (““SAH’’) * attributable to sewing five buttonholes (one on the 
collar band and two on each cuff) was 2.89% of the total SAH of 
sewing the shirt. The SAH attributable to the buttonholing operation 
on the collar band was 8% of the SAH attributable to the stitching 
time required for the collar band. The SAH attributable to the button- 
holing operation on the cuffs was 10% of the SAH attributable to 
the stitching time required for the cuffs. 


1 Buttonholes for the plackets of the shirts were formed in the United States and are not in issue. 
2 The pertinent assembly steps performed in Mexico with respect to the collar band and cuffs for the long 
sleeved shirts are shown by Exhibit 20 as follows: 


Step and Operation 


1. Shirt collar is assembled with collar lining by sewing. The assembly operations include Stay Sew, 
Run Collar, Clip Collar Points, Turn and Form Collar, Topstitch, and Miller Trim Collar. 

2. The collar band is then assembled to the collar by sewing. The assembly operations include 
hem band, banding, turn band points, cord down band, trim and baste band, quarter notch, and 
button sew. (Quarter notch is done by burning the notch into the band). 

3. A buttonhole is made in the collar band by the Reece buttonhole machine, and major label and 
size tab are sewn on. 

* . * . * * * 

8. The cuff material components are assembled with cuff interlining by sewing. Each cuff consists 
of the two pieces of fabric and one piece of lining, which are precut to shape in the United States prior 
to exportation. The assembly operations include: (a) the lining of the cuff (sewing the lining to one 
of the cuff shirt components); (b) the running of the cuff (adding the other cuff shirt component and 
sewing along the other three sides); (c) the turning and forming of the cuff (turning the cuff 
assembly insideout and pressing with hot iron); and (d) top stitching. 

9. Two buttons are assembled to each cuff by sewing and two buttonholes are then added by the 
Reece buttonhole machine. 

* * * * * . * 

14. Collar and collar band are assembled to neck opening of shirt body by sewing. 


* . * * * * 


18. Cuffs are assembled to ends of sleeves by sewing. 


Similar collar and collar band steps were employed with the short sleeved shirts. 
3 This is a standardized cost-labor factor used by the trade in analyzing assembly operations. 
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The parties entered into the following stipulation during the hearing 
before the Court of International Trade: 


For the short sleeve shirts and long sleeve shirts in Exhibits 
1-A and 1-B, the cost of adding the buttonholes is approximately 
equal to the cost of cutting the collar band components. That 
is part one. Two, for the long sleeve shirts, the cost of the four 
buttonholes in the two cuffs is slightly more than the cost of 
cutting six cuff components. [Each cuff consists of three com- 
ponents: a front, back, and lining.] Three, for the short sleeve 
shirts and long sleeve shirts, the cost of adding the buttonl:oles 
to the sewn collar band is approximately 8 percent of the cost 
of the collar band component. Four, on the long sleeve shirts, 
the cost of adding the four buttonholes to the two cuffs is ap- 
proximately 11 percent of the cost of the six cuff components. 


The Customs Service classified the merchandise under item 380.84, 
TSUS,* and disallowed duty free treatment of the long and short 
sleeved shirt collar band components and long sleeved shirt cuff 
components under item 807.00, TSUS,° because these components 
were subjected to the buttonholing operations in Mexico. 

The Court of International Trade agreed with appellee that the 
components in issue were exempt from duty under the provisions 
of item 807.00, TSUS, and stated that Miles v. United States, 65 
CCPA 32, C.A.D. 1202, 567 F. 2d 979 (1978), and Mast Industries, 


4 Schedule 3—Textile Fibers and Textile Product; Part 6—Wearing Apparel and Accessories; Subpa: 
F—Other Wearing Apparel, provides in pertinent part: 


SUBPART F HEADNOTE 


1. This subpart covers only wearing apparel not specially provided for, of textile materials. 
* - * * 


Other men’s or boys’ wearing apparel, not ornamented— 
Of manmade fibers: 


* 


380.84 Not knit 


* * 


* - * 


25¢ per lb. 45¢ per lb. 

+ 27.5% ad val. -+ 65% ad val. 
5 Schedule 8—Special Classification Provisions; Part 1—Articles Exported and Returned; Subpart B— 
Articles Advanced or Improved Abroad, provides in part: 


SUBPART B HEADNOTES 
+. * * * * * * 
3. Articles assembled abroad with components produced in the United States.—The following pro- 
visions apply only to item 807.00: 


* * * * * * 


(b) The duty on the imported article shall be at the rate which would apply to the imported 
article itself, as an entirety without constructive separation of its components, in its condition 
as imported if it were not within the purview of this subpart. If the imported article is subject 
to a specific or compound rate of duty, the total duties shall be reduced in such proportion as 
the = or value of such products of the United States bears to the full value of the imported 
article. 

* . * * * 7 * 
807.00 Articles assembled abroad in whole or in part of fabri- A duty upon the full value of the 
cated components, the product of the United States, imported article, less the cost or 
which (a) were exported in condition ready for as- value of such products of the 
sembly without further fabrication, (b) have not lost United States (see headnote 3 of 
their physical identity in such articles by change in this subpart.) 
form, shape, or otherwise, and (c) have not been ad- 
vanced in value or improved in condition abroad 
except by being assembled and except by operations 
incidental to the assembly process such as cleaning, 
lubricating, and painting. 
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Ine. v. United States, 1 CIT —— 515 F. Supp. 43 (1981), “are dis- 
positive of issues at bar,’”’ adding that ‘““What the court said in Mast 
applies equally to the facts at bar, namely, ‘Said operations were 
not such substantial changes as to constitute further fabrication. 
No new portion of the [shirts] was made, and the cost of performing 
these operations, in terms of both labor and expense, was a small 
portion of the total cost of assembly.’ ” 

The government argues that the buttonholing operations were 
further fabrications required before the components could be con- 
sidered complete, contrary to item 807.00 (a), TSUS, and were not 
incidental to the assembly process, contrary to item 807.00(c), TSUS.*® 
According to the government, 807.00 (a) and (c) are separate and 
distinct requirements and must be separately considered; further, 
time and cost production comparisons apply only to an 807.00(c) 
determination. Item 807.00(a) was not satisfied, the government 
argues, because buttonholing was required to complete the garments 
prior to sale and, therefore, in order to possess commercial util- 
ity, the merchandise must be subjected to further fabrication.’ 
Regarding 807.00(c), the government asserts that if a new “function 
or utility” results from the buttonholing operation which does not 
facilitate the assembly process, then “‘it is a fabrication and it cannot 
be incidental to the assembly process.’ Further, the government 
proposes that “‘if the cost and time analyses of the process in issue, 
when compared to the value of the component, discloses that it is 
substantial, e.g., it equals or exceeds the value of the component, 
then it is no longer ‘incidental to the assembly process’, and it becomes 
a prohibitory advancement in value or improvement in condition.” 
(Footnote omitted.) 

Appellee stresses that the government has failed to defer to the 
language of the statute by arguing for a construction that is inconsist- 
ent with the express statutory language. It points out that there is no 
commercial utility requirement or “function and utility” test under 
item 807.00, TSUS; further, that here there was no preparatory 
processing of raw material before beginning the assembly process and, 
as such, the components were “ready for assembly without further 
fabrication” as required by 807.00(a). Alternatively, appellee argues 
that 807.00(a) has been complied with because buttonholing is 
considered by the trade to be an assembly process. Regarding 807.00(c), 
appellee argues that the evidence establishes that buttonholing is a 
minor operation which is incidental to the assembly process and is one 


6 The government notes that item 807.00(b) isnot at issue. 

7 The government in its brief states: ‘“The fact that is central to whether further fabrication occurs is 
whether the component upon which the process is being performed is complete, or was completed by the 
process.” 
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of the cheapest, fastest, and most automatic operations concomitant 
with the assembly process. 


OPiNION 


In support of its point that the buttonholing operation here was 
“further fabrication” for purposes of item 807.00(a), the government 
contends that fabrication ‘“‘must mean a manufacturing or production 
operation, other than assembly, which creates something new that 
must be done before assembly can be completed,’ citing Zwicker 
Knitting Mills v. United States, 67 CCPA 37, C.A.D. 1240, 613 F.2d 
295 (1980), where the out-of-country finger tipping operation com- 
pleted the glove components in issue. [2] However, we are persuaded 
that the buttonholing operation here, unlike the tipping operation 
in Zwicke,, was not necessary to enable the components to enter the 
assembly process. Indeed, as related above, the components of the 
collars and cuffs were sewn together before the buttonholing operation.® 

As to item 807.00(c), we are further persuaded that the button- 
holing operation was incidental to assembly of the collar and cuff 
components. [3] Legislative history demonstrates the Congressional 
intent to permit duty-free treatment of a component manufactured 
in the United States if subjected to an operation ‘‘of a minor nature”’ 
occurring before, during, or after assembly.® Here the buttonholing 
operation, which, with the buttons already in place, completed a 
closure device of the assembly, occurred after the collars and sleeves 
(with their buttons) had entered the assembly process, because it 
was necessary for the buttonholes to be lined up with the buttons to 
enable the assembled components to provide a proper fit.'° [4] We 
regard the buttonholing operation as ‘‘of a minor nature” considering 


8In United States v. Mast Industries, Inc., decided on appeal concurrently with this case (slip op. 81-18). 
it was established that the involved buttonholing was a prerequisite to lining up the buttons to be sewn 
on the garment. That fact alone, however, was held to be insufficient to render the operation a “further 
fabrication” under item 807.00(a), TSUS. See also Miles v. United States, supra. 

° H.R. Rep. No. 342, 89th Cong., 1st Sess. 49 (1965), states: 


The amended item 807.00 would specifically permit the U.S. component to be advanced or improved 
“by operations incidental to the assembly process such as cleaning, lubricating, and painting.” It is 
common practice in assembling mechanical components to perform certain incidental operations which 
cannot always be provided for in advance. For example, in fitting the parts of a machine together, it may be 
necessary to remove rust; to remove grease, paint, or other preservative coatings; to file off or otherwise 
remove small amounts of excess material; to add lubricants; or to paint or apply other preservative coat- 
ings. It may also be necessary to test and adjust the components. Such operations, if ofa minor nature 
incidental to the assembly process, whether done before, during, or after assembly, would be permitted 
even though they result in an advance in value of the U.S. components in the article assembled abroad 
[Emphasis supplied.] 

10 We note that the Court of International Trade in Mast Industrics, Inc. v. United States, 1 CIT —, 515 F. 
Supp. 43 (1981), commented with respect to a similar buttonholing operation that ‘‘a judicious regard for 


proper alignment of the affected areas * * * dictated the deferral of [the operation] until assembly * * * rather 
than at some prior time.” 
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both the cost and SAH factors relative to the collar and cuff com- 
ponents." 

[7] In view of the foregoing, we hold that, for the purposes of item 
807.00, TSUS, the collar band components and cuff components of 
the involved merchandise were exported in condition ready for as- 
sembly without further fabrication and were not advanced in value 
or improved in condition abroad except by operations incidental to 
their assembly. 

The judgment of the Court of International Trade is affirmed. 


ul [5] As to the { 0 -ernment’s argument that the buttcnhcling was a “‘fabrication’’ because it was necessary 
to enable the involved merchandise to possess ccmmercial utility and resulted in a new “‘function or utility,’’ 
we note that neither item 807.00, TSUS, nor its legislative history suggests such a test for determining 
whether an operation is a ‘‘further fabrication”’ or “‘incidental to the assembly process.”’ 

[6] Cost, of course, is orly one factor to be considered when making an 807.00(c) determination. Other rele- 
vant factors are delineated in the companion case of United States. vy Mast Industries, Inc., supra, note 8. 
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(Slip Op. 81-117) 


Hotty Stores, Inc., PLAINTIFF v. UNITED STATES, DEFENDANT 
Before Lannis, Judge. 


Court No. 75-8-02104 


Plastic and Plastic Coated Wire Hangers—Containers or Holders for 
Imported Merchandise—Items of Wearing Apparel 
REUSE 
Commercial. The phrase “designed for, or capable of, reuse” in 
General Headnote and Rule of Interpretation 6(b) contemplates that 
the term ‘‘reuse’’ be used in the practical commercial sense of reuse for 
transportation purposes and not for incidental or fugitive uses. 
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Fontana Hollywood Corp. v. United States, 64 Cust. Ct. 204, C.D. 
3981 (1970). 

Statutory Interpretation. It is proper to consult case law evolved 
under the former tariff acts to interpret the term ‘“‘reuse’’ as presently 
embodied in General Headnote 6(b) since there is a direct nexus between 
General Headnote 6(b) (iii) and section 504 of the Tariff Act of 
1930 (46 Stat. 732) and subsection 18 of section 28 of the Tariff Act 
of 1909 (46 Stat. 101); and between General Headnote 6(b)(i) and 
section 402(b) of the Tariff Act of 1930 (70 Stat. 943). Thus, the 
criteria and guidelines enunciated in United States v. Hohner et al., 
4 Ct. Cust. Appls. 122, T.D. 33393 (1913), in interpreting the container 
provision under the Tariff Act of 1909 and later reiterated in United 
States v. W. J. Mulligan & Co., 29 CCPA 117, C.A.D. 179 (1941) in 
interpreting a like provision (section 504) under the Tariff Act of 1930, 
as amended, and further restated in R. J. Saunders & Co., Inc. v. 
United States, 69 Cust. Ct. 151, C.D. 4387 (1972) in interpreting 
section 402(b) of the Tariff Act of 1930 are viable criteria in interpre- 
tation of General Headnote 6(b). 

Held. The evidence of record clearly indicates that the plastic 
hangers and the color coded plastic-covered wire hangers, both which 
arrive in the United States holding garments, are not designed for, 
or capable of, reuse in the commercial sense under General Headnote 
6(b). In the absence of proof necessary to overcome the presumption 
of correctness attaching to Customs’ classifications, the court finds 
that the hangers in issue are not imported articles subject to a duty 
separate from their contents and, are properly dutiable as items of 
wearing apparel pursuant to TSUS items 382.78 and 382.81 rather 
than as articles of rubber or plastic not specifically provided for under 
TSUS item 774.60, as modified by T.D. 68-9, and articles of base 
metals and plastics under TSUS item 658.00, as modified by T.D. 
68-9. 

[Judgment for defendant.] 

(Decided December 21, 1981) 


Sharretts, Paley, Carter and Blauvelt (Peter Jay Baskin at the trial; Richard M. 
Belanger with him on the brief), for the plaintiff. 

J. Paul McGrath, Assistant Attorney General (Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Sidney 
N. Weiss at the trial and on the brief)), for the defendant. 

Lanois, Judge: This action, tried before me in New York, involves 
the classification of two types of clothes hangers, an all plastic hanger 
referred to as a K-10 type hanger (plastic hanger), and a color coded 
hanger made of wire and covered with plastic (wire hanger). 

Customs officials classified the hangers under TSUS items 382.78 
and 382.81 as various articles of wearing apparel. Plaintiff claims 
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that the hangers are imported articles and should be classified under 
TSUS item 774.60 as modified by T.D. 68-9, as articles of rubber or 
plastic not specially provided for and under TSUS item 658.00, 
as modified by T.D. 68-9, as articles of base metals and plastics. 

The issue presented is whether the hangers are part of the value of 
the articles they hold thereby dutiable at the same ad valorem rate 
as are their contents or whether they are imported articles thereby 
classifiable as separate articles of commerce. 

The pertinent tariff schedule provisions are as follows: 


GENERAL HEADNOTES AND RULES OF INTERPRETATION 


* * * * * * * 


6. Containers or Holders for Imported Merchandise. For the 
purposes of the tariff schedules, containers or holders are subject 
to tariff treatment as follows: 


* * * * * * * 


(b) Not Imported Empty: Containers or holders if imported 
containing or holding articles are subject to tariff treatment as 
follows: 

(i) The usual or ordinary types of shipping or transporta- 
tion containers or holders, if not designed for, or capable of, 
reuse, and containers of usual types ordinarily sold at retail 
with their contents, are not subject to treatment as imported 


articles. Their cost, however, is, under section 402 or section 
402a of the tariff act, a part of the value of their contents and 
if their contents are subject to an ad valorem rate of duty 
such containers or holders are, in effect, dutiable at the same 
rate as their contents, except that their cost is deductible 
from dutiable value upon submission of satisfactory proof 
that they are products of the United States which are being 
returned without having been advanced in value or improved 
in condition by any means while abroad. 

(ii) The usual or ordinary types of shipping or transporta- 
tion containers or holders, if designed for, or capable of, 
reuse, are subject to treatment as imported articles separate 
and distinct from their contents. Such holders or containers 
are not part of the dutiable value of their contents and are 
separately subject to duty upon each and every importation 
into the customs territory of the United States unless within 
the scope of a provision specifically exempting them from 
duty. 

(iii) In the absence of context which requires otherwise, 
all other containers or holders are subject to the same treat- 
ment as specified in (ii) above for usual or ordinary types 
of shipping or transportation containers or holders designed 
for, or capable of, reuse. 

* * 
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Classified under: 


ScHEDULE 3.—TExTILE FIBERS AND TEXTILE PRODUCTS 
* * os * * 


PART 6.—WEARING APPAREL AND ACCESSORIES 
* * * * * 


Other women’s, girls’, or infants’ wearing 


apparel, not ornamented: 
* * * 


25¢ per lb. + 
32.5% ad 
val. 
* + 
382.81 25¢ per lb. + 
27.5% ad 


val. 
Claimed under: 


ScHEDULE 6.—METALS AND MeEtTauL Propwcts 


* * * * * 


PART 3.—METAL PRODUCTS 
* * * * * 


658.00 Articles of base metal not provided 


for in the foregoing provisions of 

this subpart, not coated or plated 

with precious metal 9% ad val. 
[as modified 
by T.D. 


* * * * * * * 


ScHEDULE 7.—SpEcIFIED Propucts, MIscELLANEOUS AND Nown- 
ENUMERATED PRODUCTS 
* * * * * 


PART 12.—RUBBER AND PLASTICS PRODUCTS 
* * * * * * 


Articles not specially provided for, of rubber or plastics: 
* * * * * « x 


774.60 Cleon! ZEN IA ee PO SAE eS. 8.5% ad val. 
[as modified 
by T.D. 
68/9] 
General Headnote 6(b) is the controlling statutory provision in 
this action. Examination of Headnote 6(b) indicates that the primary 
criteria in determining whether a container or holder type article is 
subject to treatment as an imported article is whether it is designed 
for or capable of reuse or is ordinarily sold at retail with its contents. 
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Headnote 6(b)(i) is clear in its intention. If a holder or container 
is not designed for or capable of reuse or is of the usual type ordinarily 
sold at retail with its contents, then that holder or container is not 
subject to treatment as an imported article but rather is treated 
as part of the value of its contents and subject to the same dutiable 
rate as its contents. 

If designed for or capable of reuse, these containers or holders 
fall within the purview of Headnote 6(b)(ii) and are treated as sep- 
arate and distinct imported articles and are subject to a rate of duty 
as if they had been imported without their contents. 

If these containers or holders are not the usual or ordinary types of 
shipping or transportation containers or holders, then they are within 
the purview of Headnote 6(b) (111) and are treated as imported articles 
subject to the same customs’ duty effect as articles under 6(b) (ii). 

It is against this background that the court must review the subject 
merchandise of this action. 

The trial record consists of the testimony of four witnesses and 
eight exhibits. Three witnesses testified and seven exhibits were intro- 
duced on plaintifl’s case and one witness testified and one exhibit was 
introduced on defendant’s case. 

Plaintiff’s initial witness, Joseph N. Mecca, was at the time of 
trial manager of the K-Mart Apparel Corporation’s Distribution 
Center in New Jersey, a position he had held for approximately four 
years.’ Prior thereto, he held several other positions with K-Mart 
including manager of its hangwear division at the California Distri- 
bution Center. He was employed as a department manager for W. T. 
Grant Co. before his affiliation with K-Mart. As distribution center 
manager he supervised 731 employees and was responsible for the 
movement of approximately 200 million garments annually. He was 
also familiar with the “‘store level” operation of K-Mart. 

The witness identified the first hanger presented to him as an all 
plastic hanger and denominated it a K-10 type hanger. This hanger 
type was introduced into evidence as Exhibit 1. He testified that it 
was used for hanging light-weight garments such as tops and blouses 
and that these type garments are imported on the K-10 hanger flat 
packed in cartons. He stated that after processing the merchandise 
through the distribution center it was sent to a specific K-Mart store 
and taken out of the carton and placed on a rack with the hanger. 
When a customer purchases the garment the hanger is removed and 
retained by the store for future use to hang additional merchandise 
that comes in or to return damaged or recalled merchandise to the 
distribution center. He also stated that when a new K-Mart store 


1 The witness stated that K-Mart Apparel Corporation has also been known by the name Holly Stores, 
the plaintiff herein, and that the predecessor of K-Mart was S. S. Kresge. 
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opens it receives a shipment of K-10 hangers directly from the hanger 
manufacturer. 

Mr. Mecca identified the second hanger presented to him as a 
metal hanger covered with plastic. These hangers were introduced 
into evidence as Plaintiff’s Collective Exhibit 2. 

The witness testified that the exhibit 2 hanger (wire hanger) was 
a heavier type hanger than the exhibit 1 (K-10 type) hanger and was 
used to hang items such as blazers, heavy coats and suits. This type 
of merchandise arrives at the warehouse distribution center in special 
hanging containers or trailers, suspended therein on the hangers in 
issue. He further stated that the wire hangers are color coded to 
differentiate various sizes and that K-Mart will not accept hangwear 
garments not shipped on the color coded wire hangers. Once these 
wire hangers and garments arrive at the retail facility the wire hanger 
is removed and stored in a storeroom for use in returning damaged 
or recalled hangwear merchandise to the warehouse. At the retail 
level, the metal hangers are replaced by K-10 or other type plastic 
hangers. He also stated that the amount of all retail store returns 
to the warehouse was less than one percent of all goods shipped to 
the retail store. 

Finally, the witness testified that both the K-10 plastic hanger 
and the wire type plastic-coated hanger are reused by K-Mart Cor- 
poration in the course of its commercial activities. 

Plaintiff’s next witness was Jeffrey Brody, president of Cardan 
Plastic Products Corp., a manufacturer of plastic shipping hangers. 
The record indicates that Mr. Brody has manufactured plastic hangers 
for eleven years and that he specifically manufactures the K-10 type 
plastic hanger for K-Mart. He stated that he was involved in the 
actual design of the K-10 hanger and that it was specifically designed 
for reuse by making it 25 to 30 percent heavier than the previous 
design of plastic hanger manufactured for K-Mart or for vendors to 
K-Mart. The witness further testified that the hangers were not 
manufactured to be sold as hangers by K-Mart or other stores and 
that direct sales to K-Mart (generally for use in its new store open- 
ings) represented a very small percentage of his business. 

Plaintifi’s final witness was Marjorie Alfus, an attorney, and at 
the time of trial, resident counsel for K-Mart Corp. Among her 
responsibilities was compliance with state and federal law relating 
to consumer product safety issues, licensee issues, contracts, and 
customs law issues. The foreign department and the quality control 
department were under her supervision. This witness testified that 
she had personal involvement with developing the use of the K-10 
hanger and that said hanger was designed with the intention of it 
being reusable. This reuse included hanging merchandise that came 
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into the retail store without hangers, to replace broken and noncon- 
forming hangers, and to replace K-10 hangers that were given to the 
customer who purchased the garment and requested the hanger. 
She further testified that she had personally observed the reuse of 
both the K-10 and the wire hangers at the retail store level approx- 
imately fifty (50) times a year. 

On cross-examination the witness stated that the primary function 
of the hanger is to put merchandise at a certain visibility for pro- 
spective customers by hanging garments in a neat and orderly fashion. 
The witness also stated that she estimated the cost of the K-10 
hanger to be “considerably under a dollar’ per dozen hangers and 
that the cost to the K-Mart operation of purchasing a garment with 
a hanger was less than purchasing a garment and affixing a hanger 
at the retail store level. 

Defendant’s sole witness, Harry Lerner, was a manufacturer of 
ladies’ sportswear and president of Connie Fashions, Inc. for twenty- 
one years. In addition to the aforementioned experience the witness 
stated he operates seven retail stores and that he had been employed 
by Oxford Industries for five years as a supervisor and a manufacturer 
of men’s and ladies’ apparel. Prior to employment at Oxford Indus- 
tries, plaintiff had been self-employed for eight years under the name 
Taglee Company in New York City where he assembled and re- 
shipped ladies’ blouses to manufacturers. 

He stated that he is familiar with all aspects of the medium priced 
ladies’ garment industry in the United States. He further testified 
that domestic stores will not accept ladies’ pants suits if they are 
not shipped on a hanger because they would lose their shape and 
it would be too costly for retail stores to individually handle and 
rehang each garment. 

According to Mr. Lerner he does not bill hangers as items separate 
from the garment it holds, and the rate of return of garments to a 
manufacturer because of noncompliance or damage is one to one 
and one-half percent. Upon being shown the plastic hanger (Exhibits 
1 and 7) and the wire hanger (Exhibit No. 2), Mr. Lerner testified 
that he considers both to be disposable type hangers and that his 


stores throw them away as soon as possible to avoid storing them. 
The witness also stated that the plastic (K-10) hanger costs 3.8 
cents each currently and about 2.75 to 3.0 cents each in 1974. 

On cross-examination it was evident that the witness was unfamiliar 
with importing merchandise from overseas but that he did purchase 
merchandise from importers. Further, it was demonstrated that his 


manufacturing and retail activities were concentrated in the Southeast 
region of the United States. The witness stated that he re-used the 
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plastic type hanger to replace broken hangers but that such reuse was 
insignificant although it did occur regularly. 

On redirect examination Mr. Lerner stated that the price of the 
plastic hanger is insignificant in relationship to the price of the hung 
garment and that the cost of the hanger is integrated into the cost 
of the garment. 

In examining General Headnote 6(b) the court notes that it is 
essential to initially define the term “reuse” since that term appears 
and is of pivotal importance in the three subsections under 6(b). 

It is fundamental in Customs Jurisprudence that tariff terms are 
to be construed in accordance with their common and commercial 
meanings, which are presumed to be the same. United States v. C. J. 
Tower & Sons of Buffalo, N.Y., 48 CCPA 87, C.A.D. 770 (1961); 
Merry Mary Fabrics, Inc. v. United States, 1 CIT—, Slip Op. 80-3 
(November 18, 1980); Norman G. Jensen, Inc., et al. v. United States, 
84 Cust. Ct. 76, C.D. 4846, 490 F. Supp. 497 (1980), aff’d, 68 CCPA—— 
C.A.D. 1255, 634 F. 2d 1345 (1980). In determining the common 
meaning of a term the court may, and often does, consult dictionaries, 
lexicons and other reliable sources of information. Trans-Atlantic 
Company v. United States, 60 CCPA 100, C.A.D. 1088, 471 F. 2d 
1397 (1973). 

In the present action the parties do not disagree as to the standard 
definition of ‘‘reuse’’.? Rather, the controversy centers about the 
degree of the reuse and whether plaintiff’s reuse of the hangers in 
issue is sufficient to be considered reuse in the commercial sense as con- 
templated by the statute. 

The importation of merchandise in containers or holders and the 
subsequent reuse of the container or holder is a thorny problem often 
confronted by the courts both under the various tariff acts and the 
tariff schedules (TSUS). Under TSUS, the phrase ‘designed for, or 
capable of, reuse’’, as found in General Headnote 6(b), is used in the 
practical commercial sense of reuse for transportation purposes, and 
not for incidental or fugitive uses. Fontana Hollywood Corp. v. United 
States, 64 Cust. Ct. 204, C.D. 3981 (1970).* It appears that reuse 
under General Headnote 6(b) must be a reuse for a transportation or 
shipping purpose, and a reuse in the general course of standard 
acceptable commercial practice in the industry and a reuse in a manner 
consistent both as to substance and degree with the original use. 

This clearly enunciated outgrowth of commercial reuse in the Tariff 


2 Webster’s Third New International Dictionary, Unabridged (1966) defines ‘‘reuse’’: ‘‘To use again: to use 
(as a container) again or repeatedly.’’ 
3 This premise is succinctly stated in the comments on General Headnote 6 found in the Tariff Classifica- 
tion Study, Seventh Supplemental Report (August 14, 1963) at 99: 
The phrase “designed for, or capable of, reuse’’ is used in a practical commercial sense. Capability is 
measured by commercial practices. The reuse contemplated is for commercial shipping or transportation 
purposes, and not incidental or fugitive uses. 
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Schedules is based upon the development of the law under the tariff 
acts. The Court of Customs Appeals in United States v. Hohner et al., 
4 Ct. Cust. Appls. 122, 127-128, T.D. 33393 (1913) in interpreting 
and applying subsection 18 of section 28 of the Tariff Act of 19094 
set forth certain guidelines and criteria for use in determining whether 
a container or holder is separately dutiable from its contents. It stated: 


But if it appears that they are unusual and designed for some 
substantial, material, or valuable use other than that of holding 
or containing the merchandise while being therein transported, 
they are then subject to the additional duty. The transportation 
referred to in the section may include placing the same in the 
hands of the retailer, or in some cases in the hands of the consumer, 
and an incidental use of the covering or container if one exists, 
may be enjoyed by the retailer in selling the particular merchan- 
dise or transported. The value of the alleged unusual container or 
covering, as compared with that of its contents, may be important 
in determining whether it is or is not separately dutiable. If it 
appears that after its use as a holder or container of the merchan- 
dise imported therein it becomes a subject of trade and commerce 
here, or if it is generally devoted to other uses, its adaptability 
to which are an important inducement to the consumer to 
purchase the same with its contents, or if it is sold with its contents 
and materially enhances the value thereof to the consumer, 
any such facts may warrant its separate duty assessment under 
the section. * * * 


Thus, the courts at an early date recognized that a container or 
holder of merchandise that was designed for ‘‘some substantial, material 
or valuable use’’ (emphasis supplied) other than holding the merchandise 
during transportation * would be subject to an additional duty separate 
from the merchandise they held. In deciding whether to assess the 
additional (separate) duty the court held that it could properly take 
into account the value of the container compared to its contents; 
whether it is generally devoted to other uses which induces the con- 
sumer to purchase its contents or enhances the value to the consumer; 
and whether it becomes a subject of trade and commerce in this 
country. 


436 Stat. 11, 101 (1909). This section, an early forerunner to General Headnote 6(b) stated: 


If there be used for covering or holding imported merchandise, * * * any unusual article or form 
designed for use otherwise than in the bona fide transportation of such merchandise to the United 
States, additional duty shall be levied and collected upon such material or article at the rate to which 
the same would be subjected if separately imported. * * 


5 Transportation includes placing the merchandise ‘‘in the hands of the retailer, or in some cases in the 
hands of the consumer, and an incidental use of the covering or container, if one exists, may be enjoyed by 
the retailer in selling the particular merchandise so transported’’. United States v. Hohner et a!., supra, at 128. 

See also, United States v. Thurber, 28 F. 24 56, where the jury instruction under a case involving section 7 
of the Tariff Act of 1883 stated at 59: 

Tn the expre: ssion “designed for use otherwise than in the bona fide transportation of goods to the 
United States”’, I shall hold, for the purposes of this case, that the word ‘‘transportation”’, includes the 
transporting or ‘carry ing of the goods within this country to the hands of the consumer, so long as the 
boxes remain and are transported unbroken; and that the transportation referred to does not stop at 


the doors of the custom-house, but includes the transportation to the vest pocket, if you please, of the 
consumer. On any other construction, the real purpose of section 7 would, I think, be thwarted. 
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The aforementioned reasoning was later sanctioned by the Court 
of Customs and Patent Appeals in interpreting section 504 of the 
Tariff Act of 1930.° Thus, in United States v. W. J. Mulligan & Co., 
29 CCPA 117, C.A.D. 179 (1941), the appellate court cited verbatim 
from United States v. Hohner et al., 4 Ct. Cust. Appls. at 127 and 128,’ 
thereby reaffirming its guidelines and criteria to determine whether 
a container or holder is separately dutiable from its contents. 

The covering and holding provision under section 504 of the Tariff 
Act of 1930 remained substantially unchanged until the passage of 
the Tariff Classification Act of 1962 under which the Tariff Schedules, 
and more particularly General Headnote 6(b), became law.* Headnote 
6(b) is more definitive in its approach to levying duties on holders 
or containers than was section 504 of the Tariff Act of 1930 and sub- 
section 18 of section 28 of the Tariff Act of 1909. However, the basic 
intent is preserved. The previous statutes held that the container 
or holder is separately dutiable where the combined elements existed 
that the container was unusual and was of use otherwise than in 
the import transportation of its contained or held merchandise. In 
essence, these statutes stated that the container must be unusual in 
a substantially different way from its initial primary purpose, the 
transportation of its contents to the United States. 

General Headnote 6(b) states the same intent with a slightly 
different twist designed to centralize the container and holder pro- 
visions of tariff law. 6(b)(ili) is the embodiment of section 504.° 
This subsection, as its predecessor, requires that the container be 
unusual. However, 6(b) makes a further distinction with a basic 
intent similar to section 402(b) of the Tariff Act of 1930, as amended.’° 
It distinguishes between a holder or container that is usual and not 
reusable (6(b)(i)) and a usual holder or container that is reusable 
(6(b) (ii)). Section 402(b) provided that duty on the container would 
be the same as its contents in all cases except where the container 
was unusual, in which case it would be separably dutiable under 
section 504. No mention of use or reuse appeared in section 402(b). 
The concept of reuse, however, was important in determining whether 

$ 46 Stat. 732, 19 U.S.C. § 1504. 

Sec. 504. COVERINGS AND CONTAINERS. 

If there shall be used for covering or holding imported merchandise, whether dutiable or free of duty, 
any unusual material, article, or form designed for use otherwise than in the bona fide transportation of 
such merchandise to the United States, additional duties shall be levied upon such material article, or 
form at the rate or rates to which the same would be subjected. 


This section represents the most recent forerunner to General Headnote 6(b) (iii). 


7 This verbatim citation is quoted earlier in this opinion under the discussion of the Tariff Act of 1909. 
36 Stat. 11, 101 (1909). 


® 76 Stat. 72, effective August 21, 1963, 77 Stat. 1017. 

® The Spesco Corporation v. United States, 62 Cust. Ct. 297, C.D. 3749 (1969). 

10 Customs Simplification Act of 1956, 70 Stat. 943. 

This section, in pertinent part, states that the cost of “‘all containers and coverings of whatever nature”’ 
Shall be added to the export value of imported merchandise. 
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a container or holder was unusual. Thus, if a container or holder 
was subject to a reuse other than for which it was originally intended 
and induced the consumer to purchase, then by operation of law 
it was taken out of the ambit of section 402(b) and deemed an unusual 
container under section 504. In other words, the concept of reuse 
in the prior statutes was of determinative importance in deciding 
whether the container or holder was unusual which, in turn, deter- 
mined whether the container or holder was separably dutiable. R. J. 
Saunders & Co., Inc. v. United States, 69 Cust. Ct. 151, C.D. 4387 
(1972). In R. J. Saunders & Co., Inc., id, the court once again used 
the criteria set forth under United States v. Hohner et al., supra, 
and United States v. W. J. Mulligan & Co., supra, to determine the 
dutiability of a container. More importantly, the Saunders court used 
this criteria in interpretation of section 402(b) which is the forerunner 
of General Headnote (6(b)(i)). 

With the Saunders decision the court has run the full circuit. 
It has used the criteria developed in Hohner, supra, to interpret 
both section 504 and section 402(b), the predecessors of General 
Headnotes 6(b) (iii) and 6(b) (i) which basically determines whether a 
container or holder is separably dutiable from its contents. In view 
of this fact and the reality that the term ‘‘reuse” is used in each 
subsection of General Headnote 6(b) without distinction, and since 
there appears to be no distinction between the generic term ‘‘use”’ 
(reuse) of 6(b) and the term ‘use’ under the former statutes, I 
believe it to be perfectly proper to utilize case law evolved under the 
former tariff acts to interpret the term ‘‘reuse”’ as presently embodied 
in General Headnote 6(b). 

Focusing initially on the K-10 type plastic hanger, I find that 
this hanger is not designed for, or capable of, reuse in the commercial 
sense and that Customs’ finding that it is dutiable as part of its 
contents (clothing) is correct. 

Plaintiff’s reuse of the K-10 hanger is not the commercial reuse 
contemplated under General Headnote 6(b). The reuse demonstrated 
by plaintiff is a severely limited reuse which has not been a demon- 
strated reuse to any significant commercial degree throughout the 
industry by other purchasers of the plastic hanger or competitors of 
K-Mart. The reuse demonstrated is strictly limited to the operation 
of K-Mart’s own enterprise and then, at best, the reuse is shown 
only to be incidental and fugitive relative to K-Mart’s own scale 
of operations. The testimony of the two K-Mart employee witnesses 
indicates that the lighter flat packed hangwear that is imported and 
arrives at the K-Mart distribution center and is subsequently shipped 
to retail stores is imported with the hanger holding the particular 
garment. Witness Mecca testified that ninety-five (95) percent of 
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all garments sent from the warehouse to the retail store had hangers 
accompanying them and the remaining five (5) percent of the shipped 
garments were of the type that would be displayed for sale on tables, 
i.e. tablewear and not hangwear. Witness Mecca also testified that 
garments shipped without hangers are unacceptable unless properly 
folded because the garments would crease or wrinkle." 

According to witnesses Mecca and Alfus the plastic hangers perform 
a valuable function by hanging their contents uniformly for display to 
potential customers at the retail level. Witness Alfus testified that 
this was the primary purpose of the K-10 hangers. However, this 
function of the hanger is part of the general transportation purpose of 
the hanger which may include placing the merchandise in the hands of 
the consumer notwithstanding any incidental use or benefit enjoyed by 
the retailer in selling the particular merchandise so transported. The 
direct function of the hanger is to transport garments which includes 
hanging garments for sale to consumers. The fact that the hangers are 
the same size, color, shape, etc. and give a uniform appearance on 
display is incidental to their direct function. See generally, United 
States v. Hohner et al., supra, at 128; United States v. Thurber, supra, 
at 59.1? 

Witness Brody’s testimony that the K-10 hanger was designed for. 
reuse is entitled to great weight since he helped design it and was the 
manufacturer of that hanger. However, the concept of reuse contem- 
plated by Mr. Brody and the concept of reuse contemplated under 
General Headnote 6(b) are not equivalent. Mr. Brody testified that 
the K-10 hanger was made approximately 25 to 30 percent heavier by 
weight with a larger hook and thicker walls giving it greater strength 
in order to prevent the large amount of crackage of previously shipped 
plastic hangers and to create a uniform supply and recycling program 
for the K-Mart system. Mr. Brody defined reuse as the ability to use 
the hanger to hang another garment without reference to commercial 
degree of reuse or possible reuse for another purpose by the consumer. 
The witness stated that his sales ot the K-10 hanger directly to K-Mart 
represented a very small percentage of his business and that the hanger 
was not intended to be resold to the consumer public. 

In examining the K-10 hanger in light of the commercial reuse 
contemplated by statute it is evident that said hanger does not meet 


11 There is a conflict between plaintiff’s witnesses Mecca and Alfus as to the condition of garments received 
if not shipped with hangers. Defendant’s witness Lerner testified as did plaintiff’s witness Mecca that the 
garments shipped without a hanger would be wrinkled, lose their shape, and not be suitable for sale. Witness 
Alfus testified to the contrary. In view of the fact that witnesses Mecca and Lerner have a much more in- 
depth technical background than witness Alfus, an attorney, the court finds that a preponderance of the 
evidence indicates that the hangers perfor.n a positive function during the actual transportation of merchan - 
dise by preventing creasing and wrinkling and maintaining saleability without special folding or handling. 

© Pertinent language in these two opinions cited verbatim in footnote 5 of this opinion. 
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the criteria of commercial reuse set forth in the Hohner, W. J. Mulligan, 
and R. J. Saunders cases, supra. In the first place, the hanger itself 
does not enter the mainstream of commerce nor does it become a 
separate item of commerce. Plaintiff’s own witnesses testified that the 
hanger is seldom given to the purchaser of its contents except upon 
specific request and was not intended to be resold to the public. It 
gives no inducement to the consumer to purchase the hung merchandise 
and does not materially enhance the value of the merchandise to the 
consumer. Its cost, under four (.04) cents each, is negligible in com- 
parison to the cost of the merchandise it holds. It has no ulterior 
purpose or use other than to hang merchandise to prevent creasing 
and wrinkling during shipment and for presentation to perspective 
consumers, all of which is part of its transportation function. Defend- 
ant’s witness Lerner stated that this particular plastic hanger is 
referred to as a disposable hanger in the industry and his retail stores 
discard most of them after the initial use to avoid storing them. 

It is evident that witness Brody contemplated a reuse of the plastic 
hanger only in the limited sense that K-Mart would internally reuse it 
without reference to reuse in the commercial sense. Mr. Brody never 
intended that the original manufacturer or shipper of clothes would 
reuse the hanger nor that the retail consumer would reuse the hanger. 

The evidence presented further indicates that K-Mart’s own reuse 
is incidental and thus, under this criteria in determining whether an 
article is separately dutiable, falls short of commercial reuse under 
the statute. On Plaintifl’s direct case there was testimony to the 
effect that K-10 hangers are reused to return damaged or recalled 
merchandise to the distribution center. Upon cross-examination it was 
estimated that under one (1) percent of the total merchandise shipped 
to the retail store is returned to the distribution center. Thus, the 
K-10 hanger and color-coded wire hanger combined are reused 
well under one percent for return purposes relative to initial retail 
shipment. 

There was further testimony to the effect that the K-10 hanger was 
re-used to replace K-10 hangers broken in shipment. No figures were 
given for this reuse, but it should be apparent small reuse in view of 
the fact that the K-10 hanger was specifically designed to be stronger 
to prevent crackage in shipment as indicated by witness Brody’s 
testimony. 

Another reuse of the K-10 hanger was to hang merchandise that 
come into the retail store without a hanger. But plaintifl’s own 
witness Mecca testified that ninety-five (95) percent of the merchan- 
dise shipped to the retail stores are on hangers and further, that the 
remaining five (5) percent are tablewear items not meant to be hung. 
Again, the reuse here would appear to be under one (1) percent. 
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Finally, the K-10 hanger is used to rehang heavier garments that 
originally arrive on wire color-coded hangers. No figures were given 
for this particular reuse. Although the court believes this reuse to be 
more substantial than the other reuses, it cannot anticipate that such 
reuse would be of such magnitude relative to K-Mart’s entire hangwear 
operation that it would indicate that the K-10 is reusable in the 
commercial sense. Moreover, the court cannot speculate since it is 
incumbent upon plaintiff to prove his case demonstrating the cor- 
rectness of his claimed classification and the error of the government’s 
classification. Ideal Musical Merchandise Co. v. United States, 84 
Cust. Ct. 56, C.D. 4843 (1980). 

In examining the evidence presented of the reuse of the wire 
hanger (exhibit 2) it is at once evident that this type hanger does not 
meet the statutory definition of reuse in General Headnote 6(b). The 
testimony of plaintiff’s two employee witnesses indicates that these 
hangers enter the country holding garments and continue to so hold 
these garments in the distribution center and in shipment to the retail 
store. At the retail store they are removed and stored for reuse to 
reship damaged and recalled merchandise. As indicated in discussion of 
the K-10 hanger, less than one (1) percent of the garments shipped to 
retail stores are returned on either K-10 or wire hangers. The wire 
hanger is not given to the consumer nor resold commerically. It is 
not reused in K-Mart’s enterprise or otherwise except to return 
merchandise. Such reuse, at best is extremely incidental and fugitive 
and not within the commercial meaning of reuse. Fontana Hollywood 
Corp. v. United States, supra. 

In conclusion, plaintiff has failed to demonstrate that its reuse 
of the plastic and wire hangers is reuse within the commercial meaning 
of General Headnote 6(b). The evidence of record indicates that the 
reuse here falls neither within the classical approach to reuse which 
generally takes into account the value of the holder or container, its 
adaptability for reuse other than as a holder or container and the 
impact of these factors upon the consumer’s propensity to purchase 
the contents thereof; nor reuse to a commercially significant degree 
that is neither incidental nor fugitive to the standard acceptable 
commercial practice. Plaintiff has not rebutted the presumption of 
correctness which favors Customs’ classifications, J. E. Bernard 
Co. v. United States, 81 Cust. Ct. 60, C.D. 4766 (1978), and has not 
sustained its dual burden of proving the government’s classification 
erroneous and its own claimed classification correct. Hawaiian Motor 
Company v. United States, 82 Cust. Ct. 70, C.D. 4790, 473 F. Supp. 
787 (1979), aff'd 67 CCPA , C.A.D. 1241, 617 F. 2d 286 (1980). 
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In view of this holding it is unnecessary for this Court to rule 
upon defendant’s additional contentions which are similarly not 
supported by the evidence. 

Accordingly, the classification of Customs at the Port of New 
York is sustained and plaintiff’s complaint is dismissed. Judgment 
shall enter accordingly. 


(Shp Op. 81-118) 
Untrroyva., INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 81-8-01122 


ORDER 


(Dated December 21, 1981) 
MA.etz, Judge. 

Upon considering defendant’s motion for reconsideration and 
dismissal or other alternative relief, and upon considering plaintifl’s 
motion for a preliminary injunction, and after a hearing on these 
motions on December 17 and 18, 1981, it is hereby ORDERED as 
follows: 

1. Defendant’s motion for reconsideration and dismissal is denied. 
The court further finds that a controlling question of law is involved 
with respect to whether or not this court has subject matter juris- 
diction in this case as to which question there is substantial ground 
for difference of opinion and that an immediate appeal from the 
court’s Order of December 4, 1981, Slip Op. 81-113, and this Order, 
pursuant to 28 U.S.C. 1541(b), may materially advance the ultimate 
determination of the litigation and also settle an issue which may be 
raised in other civil actions. 

2. Pursuant to 28 U.S.C. 1541(b), it is ORDERED that all further 
proceedings in this case be stayed for 10 days from the entry of this 
Order to permit defendant to file an appeal in the Court of Customs 
and Patent Appeals from the court’s Order of December 4, 1981 and 
this Order denying defendant’s motion for reconsideration and dis- 
missal. Such stay shall be continued during the pendency of any such 
appeal filed by defendant with the Court of Customs and Patent 
Appeals provided that the appeal is filed within 10 days after entry 
of this Order. 

3. Plaintiff’s motion for a preliminary injunction is denied for the 
reasons set forth in an accompanying memorandum. [Memorandum 
and order follow.] 
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Memorandum and Order on Plaintiff's Motion for a Preliminary 
Injunction 
{In Court No. 81-8-01122] 
Barnes, Richardson & Colburn (Andrew P. Vance, Raymond F. Sullivan, Jr. 
and Richard Haroian, of counsel) for the plaintiff. 
J. Paul McGrath, Assistant Attorney General, Joseph I. Liebman, Attorney in 


Charge, International Trade Field Office, Commercial Litigation Branch (Bar- 
bara M. Epstein on the briefs), for the defendant. 


Matetz, Judge: This is a motion by plaintiff, Uniroyal, Inc., an 
importer of leather uppers and rubber soles manufactured in Indonesia, 
for preliminary injunctive relief from Customs’ determination that 
these goods must be marked with their country of origin. 

The facts are as follows: + Plaintiff regularly imports rubber soles 
and leather uppers into the United States from Indonesia, which are 
not marked with their country of origin. These soles and uppers are 
sold to the Stride-Rite Co. which combines and processes them into 
shoes. With regard to some of these shipments, Customs has issued 
Notices of Redelivery requiring plaintiff to redeliver the merchandise 
to Customs’ custody or to mark it with the country of origin in con- 
formity with section 304 of the Tariff Act of 1930, as amended, 19 
U.S.C. §1304(a).? The Notices of Redelivery advised that unless such 
steps were taken within 30 days, plaintiff would be liable for liquidated 
damages. However, Uniroyal did not mark or redeliver any of the 
articles. 

Additionally, on or about December 10, 1981, Customs denied 
entry to a shipment of plaintiff’s leather uppers on the ground that 
they were not properly marked.’ Finally, it is to be noted that plaintiff 
has ongoing supply contracts for its uppers and soles which require 
it to regularly import this merchandise. 

Plaintiff now seeks a preliminary injunction to restrain the Customs 
Service from issuing additional notices to mark or redeliver; from 
initiating any demand for liquidated damages pursuant to 19 C.F.R. 
§ 134.54(a); from assessing any additional marking duties; and 
from failing to release the merchandise now held by Customs. 

1 Additional facts are set out in this court’s Memorandum and Order of December 4, 1981, denying de- 


fendant’s motion to dismiss this action for lack of jurisdiction. Slip Op. 81-113. 
219 U.S.C. § 1304(a) provides in part: 


(a) Except as hereinafter provided, every article of foreign origin (or its container, as provided in 
subsection (b) hereof) imported into the United States shall be marked in a conspicuous place as legibly, 
indelibly, and permanently as the nature of the article (or container) will permit in such manner as to 
indicate to an ultimate purchaser in the United States the English name of the country of origin of the 
article. * * * 


19 C.F.R. § 134.51(a) provides: 

(a) Notice to mark or redeliver. When articles or containers are found upon examination not to be legally 
marked, the district director shall notify the importer on Customs Form 4647 to arrange with the dis- 
trict director’s office to properly mark the article or containers, or to return all released articles to Cus- 
toms custody for marking, exportation, or destruction. 

3 As to this merchandise, on December 11, 1981, this court denied plaintifl’s application for a temporary 
restraining order requiring its release from Customs’ custody. 
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To obtain a preliminary injunction, the petitioner must show (1) 
that there is a substantial likelihood that it will prevail on the merits; 
(2) that without the relief requested the petitioner will be irreparably 
injured; (3) that the public interest would be served by the relief 
requested; and (4) that the issuance of the relief requested will 
not substantially harm other interested parties. See, e.g., Zenith 
Radio Corp. v. United States, 1 CIT—, 505 F. Supp. 216, 218 (1980). 

In order to show a substantial likelihood of success on the merits, 
plaintiff was required to present convincing evidence that the manu- 
facturer, the Stride-Rite Co.—and not the consumer—is the ultimate 
purchaser of the uppers and soles in question.* And to make this 
showing, it was incumbent upon plaintiff to offer evidence tending to 
prove that Stride-Rite converts or combines the imported merchandise 
into a new article, having a name, character or use which differs 
from what was imported, i.e., that Stride-Rite effects a substantial 
transformation of the imported merchandise. United States v. Gibson- 
Thomsen Co., Inc., 27 CCPA 267, C.A.D. 98 (1940). 

However, based on the evidence received at the hearing on the 
preliminary injunction, it is concluded that plaintiff has not shown a 
substantial likelihood that it will prevail on the merits on its claim 
that the imported goods need not be marked. In particular, plaintiff 
has not made a strong preliminary showing that Stride-Rite effects a 


substantial transformation of the uppers and soles into shoes, as 
opposed to a mere assembly. Consequently, it would appear pre- 
liminarily that the consumer—and not Stride-Rite—is the ultimate 
purchaser of the uppers and soles in question and that marking is 
required. 


Secondly, plaintiff has failed to show that it will suffer irreparable 
injury with regard to the entries for which demands for redelivery 
have been made. These entries have already entered into commerce 
and as to them plaintiff is at most subject to as yet unassessed liqui- 
dated damages. In this circumstance, plaintiff has not presently 
suffered any actual monetary injury. Moreover, even if demand for 
liquidated damages is made by Customs, plaintiff still may administra- 
tively seek reduction of any assessment. See 19 C.F.R. §§ 134.54(b) 
and 172.33(a). In short, the administrative review process has not 
even commenced. And plaintiff has not explained why this process, 
with subsequent judicial review, would not adequately protect plain- 


419 U.S.C. § 1304(a)(3)(H) provides that articles may be exempted from the requirement that they be 
marked with their country of origin if: 

An ultimate purchaser, by reason of the character of such article or by reason of the circumstances 

of its importation, must necessarily know the country of origin of such article even though it is not 
marked to indicate its origin; * * * 


It is undisputed that Stride-Rite has full knowledge that the uppers and soles are manufactured in In- 
donesia. 
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tiff should liquidated damages be imposed. Thus, with regard to the 
assessment of such damages, plaintiff has an adequate remedy at 
law which precludes the issuance of injunctive relief. 

With regard to the merchandise which Customs is refusing to 
release, plaintiff has made some showing of possible irreparable 
harm. Nonetheless, as noted earlier, plaintiff has not shown a sub- 
stantial likelihood that it will prevail on the merits. Therefore, both 
as to this and all the other merchandise involved, plaintiff has failed 
to show that the public interest would be served by the granting 
of an injunction. Indeed, granting plaintiff the provisional relief 
requested would result in the entry of unmarked merchandise into 
commerce, which is in fact the ultimate relief plaintiff seeks here. 
Given this fact and given the fact that allowing the entry of plaintiff’s 
merchandise without marking may result in the public being mis- 
informed as to the country of origin of the merchandise in probable 
violation of law, the court concludes that the issuance of a pre- 
liminary injunction would be inconsistent with the public interest. 

Finally, plaintiff has failed to demonstrate that any injury it may 
suffer outweighs the damage the proposed injunction will cause the 
United States. If the injunction is granted, the status quo would be 
disrupted to the detriment of the United States. For additional foreign 
unmarked goods would be permitted to enter the United States and 
the goods already in the country could be sold to the public without 
any further demands by Customs that the merchandise be marked 
or redelivered. Thus, “the extent of any possible injury * * * that 
might occur if the injuction were denied, is paled by the injury that 
would be done [the] public interest if the injunction were granted.” 
S. J. Stile Associates v. Snyder, 68 CCPA—,—, C.A.D. 1261, 646 
F. 2d 522, 526 (1981). 

Plaintiff’s motion for a preliminary injunction is denied. 
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Judgment of the US. Court of 
International Trade in Appealed Case 


December 22, 1981 


AppEaL 81-3.—United States v. Arnold Pickle & Olive Co.— 
CucumMBERS IN BrinE—Packxinae Cost—Export VaLuE.— 
C.D. 4868 Reversed September 17, 1981 (C.A.D. 1270), Re- 
hearing Denied November 5, 1981. 


Petition for Writ of Certiorari to the U.S. Court of Customs and 
Patent Appeals Filed in the Supreme Court of the United States 


November 25, 1981 


ApprrEAL No. 80-33.—United States v. Siemens America, Inc., et 
al—SureE VoittTaGE ProtTectorsS—ELEctTRIcAL APPARATUS— 
E.Lectronic TuspEs—TSUS. D.C. 4856 Modified and Remanded 
June 25, 1981 (C.A.D. 1266). (Action Dismissed on Remand 
October 7, 1981, CIT Slip Op. 81-91, Rehearing Motion Denied 
November 25, 1981.) Supreme Court No. 81-994. Petition 
Filed by appellees. 
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International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY, JANUARY 6, 1982. 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs officers and others concerned. 

Wituram von Raas, 
Commissioner of Customs. 


In the Matter of 
CERTAIN Hot Arr Corn Poppers 
AND COMPONENTS THEREOF 


Investigation 
No. 337-TA-101 


Notice of Settlement Agreement, Recommended Termination, and Request 
for Public Comments 


AGENCY: U.S. International Trade Commission. 


ACTION: Request for public comments on the recommended termina- 
tion of one party as respondent in the investigation on the basis of a 
settlement agreement. 


SUMMARY: Notice is hereby given that the presiding officer in this 
investigation has issued an order recommending that the Commission 
grant a joint motion by the complainant and one respondent to termi- 
nate the investigation with respect to that respondent on the basis of a 
settlement agreement. Before taking final action on the motion, the 
Commission seeks written comments on the proposed termination 
from interested members of the public. 


DEADLINE: All comments must be received within 30 days of 

publication of this notice. 

SUPPLEMENTARY INFORMATION: The Commission is con- 

ducting investigation No. 337-TA-101 to determine whether there is a 

violation of section 337 of the Tariff Act of 1930 (19 U.S.C. § 1337) in 

the importation into the United States of certain hot air corn poppers 
57 
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and components thereof, or in the sale of such articles, which are 
alleged to infringe claims 1, 2, 3, and 5 of U.S. Letters Patent 4,178,843 
with the effect or tendency to destroy or substantially injure an in- 
dustry, efficiently and economically operated, in the United States. 

On November 23, 1981, the complainant, Wear-Ever Aluminum, 
Inc., and respondent Hamilton Beach Division—Scovill Inc. (Scovill) 
filed a joint motion (Motion No. 101-28) to terminate the investigation 
with respect to Scovill under the provisions of section 210.51 of the 
Commission’s Rules of Practice and Procedure (19 CFR 210.51). 
The basis for the proposed termination is a settlement agreement 
between the complainant and Scovill. The motion was supported by 
the Commission investigative attorney but opposed by respondents 
West Bend Co., a Division of Dart Industries, Inc., and Chiap Hua 
Clocks and Watches Ltd. On December 7, 1981, the presiding officer 
issued an order recommending that Motion No. 101-28 be granted. The 
settlement agreement and the proposed termination are now before 
the Commission for final action. 

The substantive provisions of the settlement agreement between 
Wear-Ever and General Electric are as follows: 

1. Scovill agrees and undertakes not to import into the United 
States— 
(a) the heater fan subassembly which was alleged to constitute 
an unfair method of competition in the investigation, or 


(b) the hot air corn poppers that infringe U.S. Letters Patent 
4,178,843 or 


(c) any component or material part of a hot air corn popper 
especially made, or especially adapted for use in infringement 
of the patent and not a staple article of commerce suitable for 
substantial noninfringing use, 

without license from Wear-Ever, so long as the patent is in force for the 
purposes of enforcement of 19 U.S.C. § 1337, i.e., until the expiration 
date of the patent, unless there is an earlier holding of invalidity of the 
patent either by the U.S. International Trade Commission or the 
Federal District Courts, which holding has become final, either by 
failure to appeal or affirmance on appeal. 

2. Wear-Ever will concurrently upon execution of the agreement 
enter into a joint motion to terminate the investigation with regard to 
Scovill. 

3. This agreement does not constitute an admission of either party 
with regard to any of the issues raised in this proceeding concerning 
the validity and/or infringement of the patent. Specifically, the agree- 
ment is without prejudice to any future challenge by Scovill to the 
validity or infringement of the patent by Scovill in any federal court 


1 Motion No. 101-28 supplants Scovill’s previous unilateral motion to terminate (Motion No. 101-23). 





INTERNATIONAL TRADE COMMISSION NOTICES 59 


and is without prejudice to Wear-Ever to any future suit by Wear-Ever 
against Scovill for damages and an injunction for alleged infringement 
of the patent. 

4. Scovill agrees to give Wear-Ever reasonable notice, not less than 
4 months, of its intent to import hot air corn poppers, or components 
thereof, which are not staple articles or commodities of commerce. 
During the said 4-month period, Wear-Ever and Scovill agree to exert 
their best efforts to resolve any issues relating to said importation, in- 
cluding any issue of alleged infringement of U.S. Letters Patent 
4,178,843 by the proposed imported products. Further, in any further 
proceeding before any tribunal, the burden of establishing infringement 
with respect to any product made, sold, or imported by or on behalf 
of Scovill shall remain on Wear-Ever or the owner of the subject 
patent. 

5. Scovill agrees to comply with complainant Wear-Ever’s out- 
standing discovery requests or some mutually agreed upon alternative 
discovery. 

The settlement agreement is available for public inspection during 
official business hours (8:45 a.m. to 5:15 p.m.) in the Office of the 
Secretary, U.S. International Trade Commission, 701 E Street, 
NW., Room 156, Washington, D.C. 20436, telephone 202-523-0471. 

All comments must conform to the requirements of section 201.8 of 

the Commission’s rules (19 CFR § 201.8) and must be addressed to the 
Secretary, U.S. International Trade Commission, 701 E Street, NW., 
Washington, D.C. 20436. 
FOR FURTHER INFORMATION CONTACT: P. N. Smithey, 
Esq., Office of the General Counsel, U.S. International Trade Com- 
mission, 701 E Street, NW., Room 224, Washington, D.C. 20436, 
telephone 202-523-0350. 

By order of the Commission. 

Issued: December 28, 1981. KENNETH R. Mason, 


Secretary. 


In the Matter of 


CrerTAIN Vacuum CLEANER BRUSH 
Rouuers 


Investigation No. 337-TA- 
111 


Order No. 1 


Pursuant to my authority as Chief Administrative Law Judge of 
this Commission, I hereby designate Administrative Law Judge 
Donald K. Duvall as Presiding Officer in this investigation. 
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The Secretary shall serve a copy of this order upon all parties of 
record and shall publish it in the Federal Register. 


Issued: December 28, 1981. 


Donatp K. Dvvatt, 
Chief Administrative Law Judge. 
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